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‘tn JouRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JouRNAL 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 

In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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Recent Declaratory Judgments 


By EDWIN BORCHARD 


AN ANNOUNCEMENT 


The JouRNAL takes pleasure in presenting the first of a series of commentaries on 
recent declaratory judgment decisions by the outstanding authority in the field. 
For some time now we have watched, in the current decisions, the increasingly 
frequent use of the declaratory judgment by the insurance companies. This, of 
course, is as it should be. It is a procedure peculiarly adapted to the needs of 
the insurer; indeed, it was fashioned with his needs expressly in mind, and with the 
expectation that he would make frequent use of it. Not the fact of its use, but the 
manner of it, gives pause for concern. Reading a month’s reports of recent in- 
surance cases where the procedure has been used, one is struck by the high pro- 
portion of cases where the remedy has been misconceived and should never have 
been invoked, and where the only “declaration” accomplished is one of the futility 
of the entire proceeding. 

Judges and courts have commented on the devious uses to which insurers all too 
often have put the procedure. To evade the jurisdiction of a state court, to escape 
the local jury, and the like—these may be legitimate ends in the strategy of a law 
suit, when the means are well conceived and sanctioned by law. But an abortive 
attempt, twisting the remedy to uses for which it was not intended, not only does 
not advance the purpose of the insurer in the particular case, but makes the ill- 
conceived stratagem in the court’s eyes, and those of the adversary, a “trick”, 
which damages the procedure generally in the minds of court and public. 

Is it possible that the insurer did not know that it could not hope to succeed in a 
case of this kind? Was it not aware of the recent holdings on just the issue on 
which it was defeated? Such questions seem to point to the need for a better 
understanding of the procedure. Of course, there is the masterly Declaratory 
Judgments by Professor Borchard, a bible of the procedure. But a book cannot 
well provide, directly, a running comment of guidance on the new decisions as they 
appear. Its principles need to be supplemented and applied by contemporary 
comment and criticism on today’s cases. 

And so, we are pleased to announce that, starting with his article in this issue, 
Mr. Borchard will write for the JOURNAL, critically, on the current crop of de- 
claratory judgment decisions, giving our readers the benefit of his encyclopaedic 
background of knowledge of the procedure. His comments will appear from time 
to time, as the latest decisions warrant.—The Editor. 


by Booze, Sr., against Vincent in the Cali- 


declaratory judgments of the recent past, 
with a view to showing the types of cases 
in which the procedure has been employed 
and commenting upon the propriety of its 
use in a particular case. 


In American General Insurance Company v. 
Booze et al., (United States Circuit Court of 
Appeals, Ninth Circuit; December 28, 1944; 
21 CCH Automobile Cases 1108), the com- 
pany brought an action against Vincent, the 
insured, and Booze, Sr., whose minor son 
died from injuries sustained while riding in 
the automobile covered by the policy, in- 
volving $10,000. The insurer’s suit asked 
for a declaration that it was under no con- 
tractual duty to defend a tort action brought 


fornia courts for over $25,000, or to pay any 
judgment that Booze might recover; on the 
ground that the deceased son was an “em- 
ployee” of the insured engaged in his busi- 
ness, other than domestic employment, 
within the usual exclusionary clause of the 
policy. The District Court dismissed this 
action on the alleged ground that it had no 
jurisdiction and that the issues were in- 
volved in the state suit of Booze, Sr., against 
Vincent. 


Different Actions, Different Parties 


This dismissal the Circuit Court of Appeals 
properly reversed, on the traditional ground 
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that the two actions, for tort in the state, 
and under the contract in the federal, court 
were different actions not involving the same 
parties, that the jurisdictional $3,000 was in- 
volved regardless of what recovery Booze 
might obtain against Vincent in the state 
court, and that the federal action was be- 
tween citizens of different states. It seems 
hard to comprehend, in view of the vast 
number of precedents, what substantial 
ground the District Court thought it might 
have for a dismissal of the federal action. 


“Structural Alterations” Exclusion 


In American Policyholders’ Insurance Com- 
pany v. Magenheim, (United States District 
Court, District of New Jersey; September 
16, 1944; 5 CCH Fire and Casualty Cases 
350), the insurance company brought an 
action for a declaratory judgment that it 
was not liable under the policy. In this 
case, the insured intended to remodel his 
building, partially destroyed by fire. He 
took out a policy of insurance in which he 
warranted that the premises were not under- 
going repairs and in which the insurer had 
excluded liability for injuries or death due to 
structural alterations or extraordinary re- 
pairs unless a written permit were obtained 
from the company and additional premium 
paid. This was not done. While the repairs 
were being made, a cornice fell from the 
building, injuring several pedestrians, who 
brought suit against the insured in a New 
Jersey state court. Subsequently, this fed- 
eral suit was begun by the company. The 
United States District Court held as a fact 
that the cornice fell not as a result of the 
fire but as a result of the structural changes, 
which the company had excepted from its 
coverage unless consented to and paid for. 
The court, therefore, saw no reason why the 
action was not entirely proper, notwith- 
standing the fact that the company had de- 
layed three months after notification in 
disclaiming liability under the policy. This 
delay in no way prejudiced the insured. 


“Engaged in the Business of the Insured” 


In B. & H. Passmore Metal & Roofing Com- 
pany, Inc. v. New Amsterdam Casualty Com- 
fany, (United States Circuit Court of 
Appeals, Tenth Circuit; November 8, 1944; 
21 CCH Automobile Cases 1112), the insur- 
ance company had brought an action against 
the insured, Passmore, disclaiming liability 
for the injury and death of one Little, a 
roofer, thrown from Passmore’s truck while 
returning from a job to the shop after 5 
p. m., the end of the work day. An action 
had been brought by Little’s widow against 
Passmore in the state court of Oklahoma, 
and the company was requested to defend 
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that action under its policy. Passmore’s 
truck, the subject of insurance, was fur- 
nished voluntarily to his workmen as one 
means of getting back from the job to his 
shop. The company had excluded from its 
policy liability for injury to or death of an 
employee of the insured while “engaged in 
the business of the insured.” The question 
was one of fact and law, whether Little at 
the time of the injury was an employee of 
Passmore. Since the working day was over 
and Little was not paid for the time spent 
in returning from the job, it was contended 
that he was not at the time an “employee.” 


The Circuit Court of Appeals held that if 
Little had been injured only, he would have 
been an employee under Oklahoma law, ap- 
plicable to the case under the rule of Erie 
Railroad v. Tompkins, 304 U. S. 64. The 
majority of the court saw no reason for any 
difference in conclusion because Little died 
from his injury. Judge Phillips, dissenting, 
held that Little was, in view of conflicting 
opinions in the country, not an employee at 
the time of injury, especially since a policy 
must be strictly construed against the in- 
surer and since the exclusion of liability in 
many precedent cases was based on the fact 
that recovery could be obtained under the 
State Workmen’s Compensation Act, specific- 
ally excluded from the insurance company’s 
liability under the policy. 


On rehearing (January 31, 1945; 22 CCH 
Automobile Cases 339), this judgment was 
reversed, though reversal is unusual. Judge 
Phillips now wrote the majority opinion, 
using his previous dissent as a foundation. 
Judge Bratton now dissented. The majority 
held that Little was not an “employee” at 
the time of the accident “engaged in the 
business of the insured”; that the exclusion 
clause should be construed strictly against 
the company, thus giving a narrow scope to 
the terms “employee” and “engaged in the 
business of the insured.” The cases which 
held such a person was an “employee” arose 
out of the construction of the Workmen’s 
Compensation Acts and were intended to 
afford coverage to an injured man which a 
narrow construction would have prevented. 
Those cases involved a statute and not a 
private contract, instruments which required 
different rules for construing the terms 
“within and in the course of his employ- 
ment,” and “engaged in the business of the 
insured.” “Engaged” was construed as re- 
flecting an active participation in the work 
of the employer. The majority claimed the 
authority of Oklahoma decisions and of 
other cases, except one, for the present con- 
struction. The case was remanded with 
instructions. 


This is admittedly a border-line case, and 
the court's construction on rehearing cannot 
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be said to be erroneous. While the com- 
pany gave a broad construction to the term 
“employee” in accordance with the Work- 
men’s Compensation Acts, the court, on the 
ground of policy, gave it a narrow construc- 
tion. The company, though ultimately de- 
feated, cannot be criticized for seeking to 
escape liability by means of a declaratory 
judgment. 


Another “Employee” Case 


A somewhat close question of law needed 
decision in American Motorists Insurance 
Company v. Sassoon, (United States District 
Court, Southern District of New York; 
January 15, 1945; 22 CCH Automobile Cases 
66). Here Sassoon, the insured, had gone 
to New York on a visit, engaging a chauffeur 
to drive him around and undertaking then to 
buy a car and drive to the West Coast, 
where the chauffeur was to be discharged 
with his expenses paid back to New York. 
The parties left New York on this trip. 
When two days out and in Tennessee, the 
insured, while himself driving the car with 
the chauffeur on the front seat beside him, 
met with an accident, injuring the chauffeur. 
The latter brought suit against Sassoon in 
New York and recovered judgment. The 
large expenses incurred by Sassoon in de- 
fending this suit and paying the settlement 
reached were the basis of his counterclaim 
against the company’s action for a declara- 
tory judgment, that the exclusionary clause 
exempted it from liability. 


The insurer’s argument was based on three 
premises: (1) that the chauffeur was an “em- 
ployee of the insured while engaged in the 
business, other than domestic, employment, 
of the insured,” (2) that he was engaged in 
“the operation, maintenance or repair of the 
automobile,” and (3) that the employer was 
liable “under any workmen’s compensation 
law.” The District Court held that inas- 
much as Sassoon was a banker and the 
chauffeur was not engaged in any remote 
sense in the business of banking or in as- 
sisting Sassoon therein, he did not come 
under the first exception, but was in fact a 
domestic employee. Second, sitting beside 
the insured as a passenger, the chauffeur was 
not engaged in “the operation, maintenance 
or repair of the automobile.” Third, 
whereas if the accident had happened in 
New York City, he would have come under 
the Workmen’s Compensation Law of New 
York, the accident occurred in Tennessee and 
excluded liability under workmen’s compen- 
sation either in New York or Tennessee. 

In thus rendering a declaratory judgment 
against the company, the court maintains 
that it has no doubt of the correctness of its 
decision, but if it did have, the fact that the 


company drew the exclusionary clause would 
oblige it to construe the policy against the 
company. It appears from the facts that 
the company was in some doubt as to 
whether it was under a duty to defend or 
not, and made some effort by special agree- 
ment in that direction, but endeavored to 
speed up its declaratory judgment action so 
as to resolve the doubt. This the court 
seemingly finds slightly reprehensible or 
immaterial. Under the circumstances of the 
case, it cannot be said that the insurance 
company was in error in seeking to deter- 
mine its liability under the policy by de- 
claratory judgment. 


Double Cover 


In Milwaukee Mechanics Insurance Company 
of Milwaukee, Wisconsin v. Bittel et al., 
(United States Circuit Court of Appeals, 
Ninth Circuit; November 30, 1944; 5 CCH 
Fire and Casualty Cases 361), the facts were 
unusual. Here the company brought an 
action for a declaratory judgment disclaim- 
ing liability for a fire loss in Beloit, Wis- 
consin. It appears that the insured was 
living in California, but through an insur- 
ance broker in Wisconsin had regularly 
insured his Beloit property with a Milwaukee 
company. The custom was for the insur- 
ance broker to renew the policies, advance 
the premium, and then bill the insured for 
the amount, a debt which, while slow, was 
in due time usually paid. In this instance 
the insured had instead instructed his real 
estate agent in Wisconsin to insure the prop- 
erty, and the agent had, without the in- 
sured’s knowledge, insured with a Pennsylvania 
insurance company. He or his widow had 
sought to notify the broker of the change, 
but this notice was never received. The 
Milwaukee policy had, in the meantime, been 
sent to California by the broker and several 
bills sent for the premium. When the broker 
found that another policy had been written 
with a Pennsylvania company, he asked for 
the return of the Milwaukee policy or the 
premium. He got neither. The insured in 
accounting was charged by his agent with 
the Pennsylvania premium. In this state of 
affairs the fire occurred, whereupon the 
Milwaukee company, learning that the in- 
sured had not paid the premium to the 
broker, disclaimed liability. In his counter- 
claim the insured brought in the Pennsyl- 
vania company as additional defendant. 


The District Court, like the Circuit Court 
of Appeals, held that both companies were 
liable, each for half the loss. The Milwaukee 
complaint was dismissed on the merits be- 
cause the company had received the premiums, 
kept them, and had considered itself liable. 
The fact that the insured was a debtor of 
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his broker and had not paid his debt at the 
time of loss was a delinquency not inuring 
to the benefit of the Milwaukee Insurance 
Company, but represented merely a claim of 
the broker against the insured. 


The decision seems correct, since the Mil- 
waukee Company was paid its premium. It 
is not known under what theory it could 
expect to disclaim liability by declaratory 
judgment. 


The Thirteenth Juror 


In Dickinson et al., Appellants v. General Ac- 
cident Fire and Life Assurance Corporation, 
Ltd., Appellee, (United States Circuit Court 
of Appeals, Ninth Circuit; February 1, 1945; 
22 CCH Automobile Cases 349), the com- 
pany, though once defending the insured 
under reservation of rights, sought a declara- 
tion against the insured and the passengers 
injured in his car, that by breach of the 
warranty to give timely notice in writing, 
the company was relieved of the duty of 
paying judgment obtained, and to be ob- 
tained, by the injured persons against the 
insured. It was conceded that such written 
notice had not been given, and the issue of 
fact and law turned on the question of 
whether the service of written notice had 
been waived by timely oral notice, by the 
company’s custom of regarding such notice 
as sufficient, and by the California law which 
made defects in the notice uninvocable by 
the insurer, unless he specified the defects. 
Failing these, waiver by estoppel occurs. 


The novel feature of the case was that a 
jury had decided that the notice was waived 


and gave judgment against the company on 
the injured persons’ counterclaim for the 
amount of their judgments against the in- 
sured. Apparently regarding the declara- 
tory action as equitable, the trial judge 
decided to treat the verdicts as purely ad- 
visory, rejected them, and entered judgment 
instead for the company. This, said the 
Circuit Court of Appeals, was error, since 
in the absence of the declaratory procedure, 
action on the policy would have been one at 
law in which the injured persons could not 
have been denied their right to a jury trial 
on the facts. This necessity for jury trial is 
not avoided by the company’s initiating the 
action for a declaration. As to notice, the 
majority considered the written notice to 
have been waived by estoppel and reinstated 
the verdict of the jury. To this reinstate- 
ment the minority judge objected, claiming 
that all that the court could do was to re- 
verse the judgment and grant a new trial. 


Courts are not inclined to look with favor 
upon the warranty for written notice and 
easily find reasons for excusing conformity 
with the covenant. National Grange Mut. 
Liability Co. v. Steere, 264 App. Div. 929, 36 
N. Y. S. (2d) 114 (1942). In this case the 
company actually had notice of the accident, 
but relied upon the technical failure to give 
the notice in writing. This the court found 
reason to consider an unnecessary formality. 
Although the company was fortunate in 
having the trial judge disregard the verdict 
of the jury, it is possible that it would have 
been better not to have brought the declara- 
tory action, 


—— 


From $600 Settlement to $38,000 Verdict! 


THE INSURANCE LAW JOURNAL 


The Minnesota Supreme Court, on February 16, 1945, handed down an opinion 
in Elsen, etc. v. State Farmers Mutual Insurance Co., et al., 22 CCH Automobile 
Cases 467, setting aside approval of a settlement of a minor’s claim for personal 
injuries, made in 1934, some eleven years ago. The settlement was for $600, and 
the court set it aside on the ground that a mutual mistake had been made as to 
the nature of the boy’s injuries. Since that opinion the case has been tried again 
and the minor plaintiff Clarence Elsen, now 19 years old, has recovered a judg- 
ment for $38,000 against the defendant State Farmers Mutual Insurance Co., the 
owner of the car which struck the boy. 


Fewer Accidents 


The National Safety Council reports that two hundred and fifty fewer persons 
were killed in traffic the first two months of this year than in the same period 
last year. The drop for the two months of 1945 represents a 6% decrease from 
the same period last year—a total of 3,820 for January-February, 1945, as against 
a total of 4,070 for the same months in 1944, 
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The Proper Party Plaintiff 


in a Subrogation Action 


by F. CARTER JOHNSON, Jr. 


ARON B. DUPUY left his automobile 
at Graeme Spring & Brake Service 
Co., Inc., for their mechanic to make cer- 
tain repairs to the speedometer. In his 
office, a half hour later, he received a tele- 
phone call that the automobile was afire and 
upon investigation learned that after the 
company’s employee had done some work 
about the speedometer cable, and while the 
car was unattended in the company’s shop, 
it suddenly caught on fire. The fire neces- 
sitated the expenditure of $129.95 for re- 
pairs, for which amount he was reimbursed 
by State Farm Mutual Automobile Insur- 
ance Company, under a fire policy issued 
on that automobile. 


Subrogation Action 


Dupuy filed suit (Dupuy v. Graeme Spring & 
Brake Service Co., Inc., [20 CCH Automo- 
bile Cases 312] 17 So. 2d 490—on rehearing, 
19 So. 2d 657) in his name, with no men- 
tion of his insurance contract, against 
Graeme Spring and Brake Service, alleging 
that while the car was in defendant’s shop, 
it was damaged by fire, which originated 
near the speedometer cable and was solely 
confined to the automobile; that when the 
fire occurred, the automobile was under the 
control of the defendant, or’its servants; 
and that the fire would not have occurred 
unless negligence were present in some 
form. The facts causing the fire and dam- 
age being peculiarly within the knowledge 
of the defendant, accordingly, he invoked 
the doctrine of “res ipsa loquitur”, to which 
defendant filed an answer, denying any 
negligence on its part. 

When the case was called for trial, coun- 
sel for defendant moved to dismiss the suit 
on the ground that plaintiff having been 
paid in full by the insurer (which was 
shown under cross-examination of the plain- 
tiff, permitted by the Court notwithstanding 
an objection thereto), had retained no right 
of action against the defendant corporation, 
he having subrogated his insurer, under the 
terms of his fire policy, to any action he 
might have. The motion was denied, and 
after trial on the merits, there was judg- 
ment for plaintiff as prayed for. 


Defendant appealed, and when the matter 
first came before the Court of Appeal for 
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See ““Who’s Who in This Issue,’’ 
page 254 
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the Parish of Orleans, the Court reached 
the conclusion that since Dupuy had been 
paid by his insurer, he no longer had any 
claim against the defendant corporation, and 
the plaintiff's suit was dismissed. Upon 
plaintiff's application, a rehearing was 
granted, in which the Court stated that the 
views expressed in its original opinion arose 
from the incorrect interpretation of a deci- 
sion of the Supreme Court of the State of 
Louisiana, Hanton v. New Orleans & C. R. 
Light & Power Company, 124 La. 562, in con- 
nection with which the Court said: 


Opinion of Court of Appeal 


‘But as we now view and interpret the 
Hanton case and other Louisiana decisions, 
we think that it is clear that even though 
an automobile owner, whose car has been 
damaged by a tort feasor has received from 
his insurer the total amount of his claim 
for damage, he may, nevertheless, maintain 
against the tort feasor a claim for the dam- 
age provided the tort feasor has not been 


1945 THE PLAINTIFF’ IN SUBROGATION 


(199) 













































formally notified that the claim has been 
assigned to someone else. In Louisiana the 
insurer is not, by the payment of the claim 
or a part of it, automatically subrogated 
pro tanto to the rights of the payee against 
a tort feasor. See Mayer on Workmen's 
Compensation Law in Louisiana, page 40; 
Bouchon v. Southern Surety Co., et al, 151 La. 
503. 


“In addition to Hanton v. New Orleans & 
C. R. Light & Power Co., supra, which we 
now interpret as authority for the view that 
even though he has been paid by the insurer, 
the claimant may still sue the tort feasor 
who has not been notified of an assignment 
for the full amount of the loss, we now 
find that on two occasions, we, ourselves, 
have so held, and that in one case, Ayres v. 
Wyatt, et al., 185 So. 84, the Court of Appeal 
for the Second Circuit followed this view. 
In that case Judge Taliaferro said: 


‘Defendants are not concerned with and have no 
right to inquire into the transactions between 
the insured and the insurer, terminating in a 
settlement between them. Whether the amount 
of such a settlement be great or small does not 
to any extent modify or affect the liability of 
the tort feasor; and notwithstanding such a 
settlement and the legal subrogation or equitable 
assignment superinduced thereby, the insured 
retains the right to sue for the full amount of 
damages involved, especially where, as is true in 
the present case, the amount of insurance paid 
does not equal the amount of damages sus- 
tained.’ 


The Hendren Case 


“Our own cases to which we have just made 
reference are Hendren v. Crescent City S. & 
M. Water Co., Inc., 1 La. App. 625 and Jos. 
P. Henican v. P. L. Woodman and John H. 
Baldwin, No. 9762 of our docket. In the 
Hendren case we said: 


‘It is contended by counsel for defendant that 
no recovery can be had by plaintiff for the rea- 
son that he has been fully indemnified by the 
insurer of his car, and that for the further rea- 
son, plaintiff has failed to offer or to prove by 
competent evidence the itemized bill annexed to 
his petition. We find no merit in either of these 
contentions. It is immaterial that plaintiff's car 
was insured, or that he has/been paid the dam- 
ages sustained, the amount of which is now 
claimed against defendant. Defendant’s liability 
cannot be affected by such facts, and he can 
neither plead, nor attempt by evidence to prove 
such defense. The ruling of the trial judge, ex- 
cluding such proof, was correct. This court has 
previously so held in the cases of Colovich v. 
National Fish and Oyster Company, 8 Ct. Ap- 
peal p. 47 (writ denied by Supreme Court); 
Henican v. Baldwin, 9762 Orl. App.; Hanton v. 
New Orleans Light & Power Company, 124 La. 
562, 50 So. 544. See also Briffith v. Keller, 147 
La. 546, 85 So. 233; State v. Bell, 153 La. 823, 
96 So. 669.’ 
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_ Southern Bell Telephone & Telegraph Co. 
Watts, 66 Fed. 460, the U. S. Circuit Court 
of Appeals for the Fourth Circuit said: 
= The wrongdoer is bound to respond in 
initials for the whole loss to the owner of the 
property and how the money recovered is to be 
distributed does not concern him.’ 


The Pullman Case 


“In Chicago, etc., Railroad Co. v. Pullman 
Car Co., 139 U. S. 79, the Supreme Court of 
the United States, considered facts which, 
we think, presented this same legal ques- 
tion. . There, certain sleeping cars of the 
Pullman Company were in the possession 
of the Railroad Company, which, by con- 
tract with the Pullman Company, has as- 
sumed responsibility for damage occasioned 
by ‘accident or casualty.’ The Pullman 
Company had itself secured policies of fire 
insurance which protected these cars. The 
cars were damaged by fire and the Pullman 
Company collected from its insurers the full 
amount of the loss and agreed with the in- 
surers that on their behalf but in its name 
it would bring suit against the Railroad 
Company under the contract which placed 
responsibility on it for damage occasioned 
by ‘accident or casualty.’” 


Res Inter Alios Acta 


“The defendant Railroad Company asserted 
that the Pullman Company,. having been 
paid by its insurer, could not, in its own 
name, maintain the action against it. 


“On the trial, the jury was instructed, 


‘that the insurance of the cars by plaintiff was 
res inter alios acta and had no determining 
effect upon the right of the plaintiff to recover 
in this action.’ 


“The defendant challenged this instruction, 
and concerning the instruction, the Su- 
preme Court said: 


‘We are of opinion that the obtaining of insur- 
ance by the plaintiff, the collection of $19,000 in 
full settlenient of its claim against the insurance 
companies, and the agreement between it and 
them for the bringing of this action for their 
joint benefit, were matters with which the rail- 
road company had no concern, and cannot affect 
the determination of this case.’ 


“In the same opinion, we notice the follow- 
ing: 

‘. , . The inquiry in this action is as to the 
amount for which the railroad company is bound 
on its contract with the plaintiff, and the re- 
covery is not affected or limited by the amount 
collected from the insurance companies. 


Louisiana Law 


“As is recognized in Huddy’s Cyclopedia of 
Automobile Law, Vol. 1314, Sec. 199, there 
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are two views on this question. In that 
work, however, it is shown that Louisiana 
is among those jurisdictions which hold 
that: 


“* | , notwithstanding the fact that the in- 
surer has paid the assured the loss occasioned to 
the insured car, the assured has a right of action 
in his own name against the wrongdoer, and the 
insurance company is not a necessary party to 
the action. hag 


Where Insured Paid in Full 


The Court therefore held that where an in- 
sured has been paid in full by his insurer 
for damages sustained to his property, an 
action can be maintained in the name of the 
insured against the wrongdoer, provided the 
tort feasor has not been formally notified 
that the claim has been assigned to some- 
one else. 


There is considerable support for the views 
expressed by the Court in this case without 
the qualification that the tort feasor has not 
been formally notified that the claim has 
been assigned to someone else, for an in- 
sured was permitted to sue the wrongdoer, 
even though the full amount of the loss had 
been paid by the insurer, in Bliss v. Moore 
et al, 22 A. 2d 315; and Montello Shoe Co., 
Inc. v. Sancook Industries, Inc., 26 A. 2d 676. 
But a case requiring that the suit, if brought 
in the name of the insured, be “for the use 
and benefit of the insurer”, in order to 
Satisfy statutory requirements that the 
plaintiff must be the “real party at interest”, 
is Hume v. McGinnis, 156 Kan. 300, 133 P. 
2d 162. 


Is this the universal rule, and does it apply 
in all instances where there’ has been a 
subrogation upon payment by an insurer 
to its insured? 


There is no difference in principle in the 
various types of such insurance policies, 
as their contractual obligation is to indem- 
nify the assured against such loss as he may 
sustain by reason of a specific hazard. In 
some states, subrogation takes place by 
operation of law upon payment (Johnson v. 
Henderson, 132 S. W. 2d 458) irrespective of 
any express stipulation to that effect in the 
policy, and in some states, upon equitable 
principles. Harter v. American Eagle Fire 


Ins. Co., 60 Fed. 2d 245. 


Under the usual provision of a policy of 
insurance that “In the event of any pay- 
ment under this policy, the company shall 
be subrogated to all the assured’s rights of 
recovery therefor,” an insurer, upon pay- 
ment of a loss, is, by virtue thereof, subro- 
gated to the rights of the insured to recover 
from one causing the loss. 
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Who Is the Proper Party Plaintiff? 


The question of who may bring suit against 
a tort feasor where an insured has been 
paid by his insurer for the damages done, is 
one of major importance, and generally, at 
common law, it must be brought in the 
name of the insured, though some states are 
in accord with Hume v. McGinnis, supra, re- 
quiring the suit by the insured to be for the 
use of the insurer. 


In numerous instances,-the amount of the 
loss to the insured exceeds the amount of 
insurance carried and paid by the insurer, 
and therefore, there are two different classes 
of this action—where the loss does not ex- 
ceed the insurance paid, and where the loss 
exceeds the insurance paid. 


Under certain statutory requirements that 
suit must be brought by the real party at 
interest, in many jurisdictions the insurer 
which has paid the insured for the full 
amount of his loss is regarded as the real 
party at interest, and an action must be 
brought against the tort feasor by the in- 
surer in its name, because the insured has 
been paid the full amount of his loss, and, 
therefore, has no further interest in the ac- 
tion. In some instances, it is permissible 
to bring the action in the name of the in- 
sured, but “for the use and benefit of the 
insurer’, who is the real party at interest. 


This rule is by no means uniform, for there 
are also those jurisdictions in which, even 
though there is full payment of the loss, suit 
must be maintained in the name of the in- 
sured, on the principle that the legal title 
to the property destroyed is in the insured, 
and hence he, and he alone, is the real 
party at interest. 


Loan Receipts 


For various reasons, it is often advantage- 
ous not to disclose that an insurer is the 
“real party at interest”. ‘In order to elimin- 
ate such a disclosure, to avoid the statutory 
requirement that suit be brought by the 
“real party at interest” and to have the 
insured maintain an action against the 
wrongdoer, a custom has developed where- 
by “loan receipts” are executed by the 
insured upon payment of the loss, said re- 
ceipts providing that the loans are to be re- 
payable out of any moneys received by the 
insured from the wrongdoer on account of 
the loss. Such “loan receipts” do not con- 
stitute payment creating a subrogation, and, 
therefore, do not constitute the insurer the 
real party at interest. 

“The practice of insurance companies in ad- 
vancing funds to their insureds in cases of loss 
of this character upon loan receipts is well es- 
It is said of the practice that it often 
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relieves the insured from financial embarrass- 
ment and the Courts have generally approved 
the commercial practice on the theory that the 
money advanced is in fact a loan, and the re- 
ceipts are evidence of loans and not evidence of 


payment.’’ Dizxey et al. v. Federal Compress & 
Warehouse Co. [4 CCH Fire & Casualty Cases 
508], 132 F. 2d 275. 


This “loan receipt”, wherein the insurer is 
appointed the agent of the insured, with 
power to institute legal proceedings and to 
collect his damages, but which does not 
name the party to be sued, or the property 
damaged, has been held not to confer upon 
the insurer the necessary authority to sue 
the wrongdoer in City of New York Ins. 
Co. v. Walker, 21 CCH Automobile Cases 
833, 19 So. 2d 732. 


Insured as the Proper Party Plaintiff 


It is, however, uniformly recognized that 
where the loss exceeds the amount of in- 
surance paid, the action must be brought in 
the name of the insured. The wrongful act 
is single and indivisible, gives rise to but 
one liability, and can be enforced only ina 
single action. The insured can maintain 
the action for the full amount of the loss 
though he has been paid for a portion of 
it by his insurer, in which case the insured 
is trustee for his insurer of the recovery 
obtained against the wrongdoer pro tanto the 
amount of insurance paid the insured. A 
splitting of the cause of action resulting in 
a duplication of litigation is never tolerated. 
“The insured, so long as he has not received full 
indemnity, still retains a beneficial interest in 
the claim, and is still the legal owner of the 
whole cause of action. He is therefore the real 
party at interest and the only person who can 
maintain the action against the wrongdoer for 
the full amount of the loss.’’ Henderson v. Park 
Central Motors Service, Inc., 138 Misc. 183, at 
page 185; 224 NYS 409 at page 411. 


Also see Barnhill v. Brown, 58 Ohio Appeals 
188; 16 N. E. 2d 478, as to an insurer’s be- 
ing a proper, but not a necessary party. 

In Firemens Insurance Company v. Brem- 
mer, 25 F. 2d 75, the plaintiff was an insurer 
who had paid a fire loss caused by the de- 
fendant through his employee’s negligence. 
Plaintiff wrote an insurance policy on cer- 
tain box cars on the Fort Dodge Railroad, 
and paid $2800 thereunder. Plaintiff filed 
this action under its policy subrogation, 
and the insured, Fort Dodge, filed a sepa- 
rate suit, claiming a loss because of the 
fire, in the amount of $5229.54, gave credit 
for the $2800 received on account of the 
above insurance, and sought recovery for 


the balance. The Fort Dodge suit was tried, 
resulted in recovery, and judgment was paid 
and satisfied. The defendant then pleaded 
in the suit by the insurer that the payment 
of the aforementioned judgment was com- 
plete adjudication and_ satisfactory dis- 
charge of the plaintiff’s claim, and in 
maintaining such plea, the Court held: 


“The law, as laid down by the-above cases, is 
that an insurer, who had paid a loss, is thereby 
subrogated (to the extent of the payment) to 
the rights of the insured; that where the insur- 
ance payment covers the entire loss, the insurer 
becomes the party at interest and may bring 
an action; that, where the insurance covers only 
a portion of the loss, the right of action remains 
in the insured for the entire loss; the insured 
becoming a trustee for the insurer (to the ex- 
tent of the loss paid by the insurer) in the 
recovery secured by it; that the right of action 
for the entire loss is single and cannot be split 
and separately maintained by the owner and the 
various insurers, who have paid part of the loss.’’ 


Under the Federal Rules of Civil Procedure, 
requiring that the real parties at interest 
must be parties to the action, where an in- 
surer pays part of the damages sustained 
by the insured because of a tort of a third 
party, and the insurer claims to be subro- 
gated to the insured’s rights to the extent 
of payment, both insured and insurer are 
“the real parties at interest” in an action 
against the third party, and both must ap- 
pear as parties plaintiff. Williams v. Powers, 


2 FRD 362. 


Conclusion 


The conclusion can be no more adequately 
stated than as set forth in Berry’s The Law 
of Automobiles, 7th Ed., Sec. 6.543, wherein it 
is said: 

‘‘Where the value of the property destroyed ex- 
ceeds the insurance money paid, then the suit 
must be tried in the name of the insured. . . . 
Where the alleged amount of loss sustained by 
the insured exceeds the payment made by the 
company, since the wrongful act is indivisible, 
and gives but one cause of action, and especially 
where there has been no legal assignment to the 
company, and the assured retains not only the 
legal but a beneficial interest in the action for 
the amount of loss exceeding the insurance, the 
tendency of the Courts is to hold that the action 
must be brought in the name of the insured, 
and that the insurer is not a necessary or proper 
party. 


‘In a case where the full amount of loss is cov- 
ered by the policy, and a payment thereof has 
been made by the insurance company, the usual 
and proper method is the filing of a suit in the 
name of the holder of the legal title for the 
use of the company." 


$$ 
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The Allick Case —““Good Health” 


in the Application 


by ELI T. SCOTT 


N IMPORTANT decision has just been 

handed down in the case of Allick vw. 
Columbian Protective Association [10 CCH 
Lire CAses 609] by the Appellate Term of 
the New York Supreme Court, First De- 
partment, construing the effect of the incon- 
testability clause in a life policy which had 
been issued on an application containing the 
following agreement: 
“T understand and agree . that the in- 
surance hereby applied for will not be in force 
until the payment in advance of the premium 
and the delivery of the policy to me while in 
good health and free from all injury.”’ 


Health of Insured 


At the time of making the application, ac- 
cording to the statements contained therein, 
the insured was in good health. The com- 
pany did not in any way question the truth 
of these statements as to good health at 
that time, so there was no issue raised by 
reason of any false representations contained 
in the application. The defense was that in 
the interim between the making of the appli- 
cation and the delivery of the policy the 
insured was afflicted with a serious ailment, 
to wit, heart disease, and consequently was 
not in good health at the time of the delivery 
of the policy, and that this ailment continued 
and finally caused the death of the insured, 
albeit, at a time subsequent to the period 
limited in the incontestability clause. 


The plaintiff claimed that the health of the 
insured at the time of the delivery of the 
policy could not be a question in issue for 
the reason that the policy contained a one- 
year incontestable clause. The insurance 
company claimed that by reason of the 
agreement between the parties contained in 
the application, no subsequent policy ever 
came into being and no policy was in force; 
hence neither the incontestability clause nor 
any other clause in this policy could in any 
wise affect or restrict the company’s rights 
under the agreement in the application. This 
claim was made on the theory that the 
incontestability clause is nothing but a clause 
in a nonexistent policy and is not binding 
on the company. The policy, not being in 
force, could gain no vitality by the presence 
of the incontestability clause therein. 
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See “Who’s Who in This Issue,” 
page 254 


New York Law 


It had generally been supposed that the law 
in New York was contrary to this decision, 
and this supposition was based on a reading 
of the cases of Webster v. Columbian National 
Life, 131 App. Div. 837, and Chinery v. 
Metropolitan Life, 112 Misc. 107. In both 
of these cases the policy contained a similar 
provision that the insurance was not to be 
effective unless the insured was in good 
health on the date of the delivery of the 
policy, and these cases have been quoted in 
the textbooks and elsewhere to the effect 
that an incontestability clause in an insur- 
ance policy estopped the company from 
asserting that the policy never had validity 
because of the failure of this condition pre- 
cedent regarding good health. These cases 
are perfectly sound and this statement of 
the law is correct, but it has been overlooked 
that the statement is “where the policy con- 
tains such a clause.” A different situation 
is presented where this clause appears in 
the application. 


IAHE AELICKR CASE 





“Good Health” Clause in the Policy 


It seems to be the practice of some insur- 
ance companies to put such a clause in the 
policy only, while others insert it in the 
application for the policy. In the former 
case, upon the principles laid down in Wood 
v. Anderson, 149 N. Y. 382, and Drilling v. 
New York Life, 234 N. Y. 234, such a clause 
in a policy would not prevent a policy’s 
going into force as a contract of insurance 
upon delivery. In fact, this clause then is 
just one of the clauses of a subsisting policy. 
If it turns out later that the insured was 
not in good health at that time, the company, 
by proving such fact, may defend on the 
policy on that ground. In other words, 
the policy would be voidable because of a 
breach of a forfeiting condition. But in 
order to succeed, the company must act 
within the time limited by the other provi- 
sion of the same policy, i. e., the incon- 
testability provision. The reason for this, 
of course, is that they are simply two clauses 
in the same policy and must be considered 
together, so that the incontestability clause 
will override the “good health” clause after 
the expiration of the period of time limited 
therein. 


“Good Health” Clause in the Application 


Such is not the case, however, where the 
“good health” clause is a part of the agree- 
ment between the parties contained in the 
application. In this event, the agreement 
between the parties prevents the policy from 
ever becoming a contract of insurance, so 
that the incontestable clause appearing in 
this policy cannot in any wise affect or 
restrict the rights of the company under 
agreement of the application. 


Opinion in the Allick Case 


At any rate, the lower court in the Allick 
case held: 

“ . , The incontestable clause in the policy 
does not prevent defendant from interposing this 
defense, since if defendant's claim as to unsound 
health of the insured is true, then by the agree- 
ment between the parties contained in the ap- 
plication, the policy was not in force. If not in 
force, the incontestable clause contained therein 
is not binding on the defendant.”’ 


As previously mentioned, this decision was 
affirmed by the Appellate Term of the Su- 
preme Court, that court saying in part “The 
policy, not being in force, could receive no 
vitality from the incontestability clause.” 


Issue Unargued in New York 


The precise point involved has apparently 
never before been brought to the attention 
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of the courts in New York for decision. 
However, the principle that no provision in 
a subsequent policy can in any wise affect 
the company’s rights under the agreement 
in the application until the proposed policy 
goes into effect as a contract between the 
parties, has been established by the New 
York Court of Appeals in dealing with other 
provisions of the policy. In Whipple v. Pru- 
dential, 222 N. Y. 39, 42, that court said: 


‘The following reasoning is sound, impeccable 
and established in this jurisdiction: The appli- 
cation is a proposition or request for the con- 
tract of insurance. The obligations or 
rights of the applicant or of the company can- 
not be restricted or affected by any provision of 
the policy, as a contract, until the policy has 
taken effect and becomes a contract between the 
parties.’’ 


(On this same point, see also Drilling v. 
N. Y. Life, supra, and the very recent case 
of Glickman v. N. Y. Life, 291 N. Y. 45, 49.) 
While the point is novel in New York, the 
question has come up elsewhere, and there 
are a few cases from other jurisdictions 
more or less in point, depending upon whether 
or not the clause in question was contained 
in the application or in the policy. In none 
of these cases, however, does this important 
distinction appear to have been noted by the 
courts. All seem to be based, not upon any 
stated, reasoned principle, but flatly on the 
authority of the leading case of Mutual Re- 
serve uv. Austin, 142 Fed. 398 (C. C. A., Ist 
Cir.). 


Austin Case v. Allick Case 


On the facts, the Austin case is directly con- 
trary to the decision in the Allick case, be- 
cause in that case the application did contain 
a similar “good health” agreement. Although 
no reference is made to the Austin case in 
the opinion of the Allick case, this case was 
duly called to the attention of the two New 
York courts, so that this difference of opinion 
is what makes the Allick case so important. 
It is especially important because, as stated, 
most of the cases from the other juris- 
dictions simply follow the Austin case. For 
example, the court in Dibble v. Reliance, 170 
Cal. 199, said, “while there is persuasive 
force in appellant’s reasoning, I am content 
to follow the authorities,” referring to the 
Austin case and those that follow it. 


Austin Case Unsound 


It is the writer’s opinion that the Austin 
case does not rest on sound principle. The 
first part of the opinion of the Circuit Court 
of Appeals deals with the facts of the case 
and a general observation of the nature of 
the incontestability clause. The reasoning 
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on which the judgment is based starts at 
the end of page 401, where it reads as follows: 
“Upon the face of each policy in suit it was not 
invalid. Until contested by the company, it had 
such force as upon the face it purported to have. 
All the requirements of the company upon the 
assured were met by the payment of premiums. 
The policy was outstanding as a certificate of 
membership. If a policy utterly void upon proof 
of extrinsic facts may be regarded as ‘other in- 
surance’, so this policy, until either avoided or 
proven null and void in its origin, may be re- 
garded as a policy in continuous force. 

“The argument that the policy was not in con- 
tinuous force is predicated upon an extrinsic 
fact not appearing upon the face of the policy, 
to wit, the fact that the insured was not in good 
health at the date of the delivery of the policy. 
In setting up, or even in relying upon, this 
extrinsic fact, the company is contesting its 
policy as evidence of its obligation.’’ 


In conclusion the court says: 


‘Such a result may be avoided by construing 
the incontestable clause to mean that if the 
policy does not mature or terminate within three 
years, but during that time is outstanding in 
the hands of the assured, and is not utterly void 
on its face, and is not avoided by the company, 
but is acted upon by both parties as a subsisting 
contract, it is ‘in continuous force’ within the 
true meaning of the clause."’ 


In the Austin case the court, therefore, holds: 


(1) That the policy is not utterly void on 
its face, and until contested it had such force 
as upon its face it purported to have. 

(2) To show that it was not in force, we 
must look to extrinsic facts, i. e., that the 
insured was not in good health on the day 
of delivery. 


(3) Hence, in relying on this extrinsic fact, 
the company is “contesting” the policy, and 
this is prohibited by the incontestable clause. 


“Begging the Question” 


The writer submits that this is a perfect 
example of “reasoning in a circle” or “beg- 
ging the question.” Usually in “begging the 
question,” the false assumption is not ex- 
pressed, but is tacitly assumed, and not 
always so easily detected. Here, however, the 
court boldly assumes the very point in issue, 
i. €., that a policy not utterly void on its 
face is “in force” and then proceeds to say 
that in showing that it is “not in force,” 
the company is contesting the policy. But 
the company is not contesting the “policy”; 
it is relying on and advancing the applica- 
tion. It is defending a law suit, and it claims 
that by virtue of the application, there is 
no policy. It has been suggested that this 
is not a distinction because the application 
becomes a part of the policy. True, an 
application becomes a part of a policy if a 
policy ever comes into being, but a policy 
that has never gone into effect cannot be- 
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come a part of the agreement contained in 
the application. The application is a prior 
agreement which prevents the policy’s coming 
into force. Nor can an incontestable clause 
in a proposed contract create a contract 
where none exists. As pointed out by the 
Court of Appeals in the Whipple case, “The 
obligations or rights of the applicant or of 
the company arising through the application 
and its acceptance, cannot be restricted or 
affected by any provision of the policy, as 
a contract, until the policy has taken effect 
and become a contract between the parties.” 


A Hypothetical Case 


That the proposition laid down by the Cir- 
cuit Court of Appeals is not the law, is 
demonstrated by attempting to apply it to 
the following state of facts. 


“A” decides he would like to have a policy 
of insurance, but he knows that he cannot 
pass the physical examination. He makes 
application and induces “B” to impersonate 
him at the examination. A policy is de- 
livered to “A”. He lives past the time limit 
in the incontestable clause and pays all the 
premiums, but dies later. His beneficiary 
sues on the policy. The facts are: 

(1) The policy is not utterly void on its face. 
(2) Until contested by the company, it had 
such force as upon its face it purported to 
have. 

(3) “A” paid all the premiums when due. 


(4) The policy was outstanding as a certifi- 
cate of membership. 


(5) The argument that no policy was in 
force is predicated upon an extrinsic fact 
not appearing on its face, to wit, that “B” 
had impersonated “A” at the physical ex- 
amination. 

(6) According to the court, the company, 
“even relying upon this extrinsic fact,” is 
contesting the policy, contrary to the incon- 
testable clause. 


No “Meeting of the Minds” 


Here every point laid down by the Circuit 
Court of Appeals has been met, yet the 
courts have held that in such a case of 
impersonation, no contract of insurance ever 
came into being and the incontestable clause 
did not apply, because there never was a 
“meeting of the minds,” a fundamental to 
the existence of any contract. So in the 
instant case, there never was a meeting of 
the minds. The parties expressly stipulated 
in their agreement in the application that 
the minds were to meet on a contract of 
insurance in the future, only if the insured 
were in good health on that later date. 
No words could be more precise. No con- 
tract ever came into force. 


THE 
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IN THE WAKE OF S.E.U.A. 


With S. 340 signed by the President, and a 
basis thus laid for the continuance of state 
regulation and taxation of insurance, the 
state legislatures have been busy with en- 
actments bringing their tax and regulatory 
laws in line with S. 340 and the South 
Eastern Underwriters decision. The bulk of 
the legislation has been in three fields: 
the elimination of discriminatory taxes 
against foreign insurers; the protection of 
officers and directors of insurance com- 
panies from liability for payment of taxes 
that may later, in the light of the S. E. 
U. A. case, be held unconstitutional and 
discriminatory; and the creation of rating 
bureaus and machinery for the state super- 
vision of rates. 


Equal Taxes 


To summarize this legislation would take 
more space than is available. Besides, the 
field of taxes is, for the most part, beyond 
the scope of the Journal. So we will simply 
identify the legislation for those who may 
be interested in it. Laws enacted dealing 
with taxes on domestic and foreign insurers 
are as follows: Arizona, Senate Bill 67, 
Regular Session, approved March 20, 1945 
(this act also deals with many miscellane- 
ous insurance matters); Arkansas, Act No. 
187, Acts 1945, approved March ‘5, 1945; 
Connecticut, House Bill 270, Regular Ses- 
sion, approved March 20, 1945, effective 
from date of passage; Georgia, Act No. 385, 
Acts 1945, approved March 9, 1945; Iowa, 
House Bill 395, Regular’Session, approved 
March 29, 1945; Maine, House Bill 1408, 
Regular Session, approved March 30, 1945, 
effective as of date of approval; New Hamp- 
shire, Chapter 71, Laws of 1945, approved 
March 22, 1945, to take effect upon passage; 
North Carolina, House Bill 811, Regular 
Session, ratified March 17, 1945, effective 
from and after ratification; Oklahoma, 
House Bill 83, Regular Session, approved 
February 28, 1945, effective from date of 
approval; South Dakota, House Bill, 190, 
Regular Session, approved February 28, 
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1945; Tennessee, Chapter 3, Public Acts 
1945, approved January 26, 1945, effective 
from and after passage; Washington, House 
Bill 294, Regular Session, approved March 
5, 1945, effective immediately. 


Liability of Officers and Directors 


Legislation relieving officers and directors 
of insurance companies from personal lia- 
bility by reason of the payment of any state 
tax that may hereafter be held invalid, has 
been enacted by a number of states: 
Arizona, Senate Bill 67, Regular Session, 
approved March 20, 1945; California, Chap- 
ter 27, Laws 1945 approved March 22, 1945, 
effective immediately; Indiana, Chapter 123, 
Laws 1945, approved March 3, 1945, effec- 
tive from and after passage; New York, 
Chapter 10, Laws 1945, approved February 
14, 1945, effective immediately; North Caro- 
lina, House Bill No. 71, Regular Session, 
ratified January 31, 1945, effective from and 
after ratification; Texas, House Bill 27, 
Regular Session, approved March 20, 1945, 
effective immediately; Vermont, Senate Bill 
No. 17, Regular Session, approved Febru- 
ary 28, 1945, effective from passage. 


Rates 


Laws relating to the making and supervision 
of rates have been passed in a good num- 
ber of states, as follows: Arizona, Senate 
Bills No. 65 and 66, Regular Session, ap- 
proved March 20, 1945; North Carolina, 
Senate Bill 107, Regular Session, ratified 
March 6, 1945, effective from and after July 
1, 1945; South Dakota, Senate Bills 237 and 
238, Regular Session, approved February 
28, 1945 and March 1, 1945 respectively; 
Tennessee, Chapter 142, Public Acts 1945, 
approved March 1, 1945, effective Septem- 
ber 1, 1945; and Chapter 104, Laws 1945, 
approved March 1, 1945, effective Septem- 
ber 1, 1945. 


Commissions Appointed 


In several legislatures resolutions have been 
passed appointing a commission to study 
and report to the 1947 session of the legis- 


APRIL 


(206) 





latur 
Nort! 
lar S 
Senat 
adop' 
Reso 
Marc 


REM 


Insu1 
to he 
by tl 
of S 
522 | 
In o 
origi 
be c 
the ¢ 
rehez 
consi 
decis 
insur 
to st 
consi 
The 
that | 
who 
even 
ance 
ums 
was 

tion 

heari 
amici 
Co., 
Life 
Gorc 
lanti 
Cour 
amin 
been 
ual c 
in fe 
presi 
flanc 
relat 
nity, 
stitu 
The 
also 
the 

sura 
bene 
bers 
stitu 
don: 
mate 
It is 
tate 
valic 
insu 


194 





te 


lature on the insurance business in the state: 
North Carolina, Senate Bill No. 373, Regu- 
lar Session, ratified March 19, 1945; Utah, 
Senate Resolution No. 1, Regular Session, 
adopted March 6, 1945; and House Joint 
Resolution No, 20, Regular Session, adopted 
March 8, 1945. 


REHEARING IN SMITH v. COLEMAN 





Insurance men will be considerably relieved 
to hear that a rehearing has been granted 
by the Virginia Supreme Court in the case 
of Smith v. Coleman, 10 CCH Life Cases 
522 (see digest at page 243 of this issue). 
In our humble opinion, the Court, in its 
original opinion, made some law that should 
be changed. We are happy to hear that 
the Court, by granting the petition for a 
rehearing, has shown a willingness to re- 
consider an important point of law. The 
decision affects millions of dollars of life 
insurance in the state, and should be allowed 
to stand only after the fullest hearing and 
consideration. 


The Court’s original decision held, in effect, 
that an insured could not name a beneficiary 
who had no insurable interest in his life, 
even though the insured procured the issu- 
ance of the policy and paid all of the premi- 
ums himself. After the original decision 
was handed down, there were filed in addi- 
tion to the beneficiary’s petition for a re- 
hearing, petitions for leave’ to appear as 
amicus curiae by Atlantic Life Insurance 
Co., Shenandoah Life Insurance Co., and 
Life Insurance Co. of Virginia. Mr, E. L. 
Gordon, vice-president and controller of At- 
lantic Life, said, in an affidavit filed with the 
Court: “After actual but not exhaustive ex- 
amination of this company’s records, it has 
been found that there are over 1500 individ- 
ual contracts, involving more than $5,400,000 
in face amount of insurance, wherein the 
present beneficiary is variously described as 
fiancee, friend, in-law, step-relation, foster 
relation, relative of remote degree, frater- 
nity, charity, religious, or educational in- 
stitution or trustee.” 


The Life Insurance Association of America 
also filed a brief with the court, stating that 
the ruling would particularly apply to in- 
surance contracts, designating churches as 
beneficiaries, or to instances where “mem- 
bers of graduating classes of educational in- 
stitutions, unable to make large money 
donations, thus provide gifts to their alma 
maters.” 

It is now likely that a movement, precipi- 
tated by the Smith case, to enact legislation 
validating life contracts without regard to 
insurable interest, will mark time pending 
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the outcome of the rehearing that has been 
granted. 


NEW FINANCIAL 
RESPONSIBILITY LAWS 





Georgia has for the first time enacted a 
financial responsibility law, and a number 
of the states have amended their existing 
laws on the subject. 


Indiana 


The Indiana law (Chapter 175, Laws 1943, 
amended by Chapter 355, Laws 1945, ap- 
proved March 10, 1945) has been amended 
to place the revocation of license in the 
hands of the State Police Department. It 
also. provides now that information regard- 
ing security shall be available to the injured 
party or the representative of any person 
killed, or to duly authorized agents. 


‘ ’ 


A section on “self-insurers” is new. It pro- 
vides that the act relating to insurance shall 
not apply to any person having registered 
in his own name in this state more than 
twenty-five motor vehicles, if such person 
obtain from the commission a certificate of 
self-insurance, which shall be issued upon 
application when the Commissioner is rea- 
sonably satisfied that such person is pos- 
sessed of financial ability to respond to 
judgments. The certificate is cancellable 
upon reasonable grounds and upon due no- 
tice and hearing. 


New Hampshire 


New Hampshire’s law was amended by 
House Bill 141, Regular Session (approved 
Feb. 28, 1945, effective upon passage) to 
provide (the italicized portion of the fol- 
lowing is new) that security shall be ap- 
plicable only to payment of a judgment 
against the depositor arising out of the ac- 
cident in question, begun within a year after 
the accident, and such deposit shall be re- 
turned after the expiration of the year “un- 
less the commissioner shall have received 
written notice that suit has been brought.” 


Oregon 


Some of the time provisions in Oregon’s 
law (Oregon Code, 1940, Vol. 8, Title 115, 
Chapter 4) have been amended. The law 
as amended by House Bill No. 5, Regular 
Session (approved March 7, 1945) provides 
(the italicized portions of the following are 
new) that license and plates of a person 
convicted under the motor vehicle laws of 
the State shall be suspended except where 
the person convicted has previously given or 
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shall within thirty days of conviction give, 
and thereafter maintain for a period of three 
years proof of financial responsibility. It 
further provides that suspension of license 
shall remain effective until the judgment 
is satisfied and proof of financial responsi- 
bility is filed and maintained for a period 
of three years from the date of satisfaction 
of the judgment. 


A further amendment (provides that the 
owner of a motor vehicle may give proof) 
for an employee or member of his own 
family to operate a motor vehicle. 


A further amendment provides that, in the 
absence of immediate furnishing and main- 
taining proof of financial responsibility for 
a period of three years, suspension must 


occur not less than ten nor more than forty- 
five days after an accident causing injury 
or death, except in certain enumerated in- 
stances. 


Georgia 


Georgia’s new law (Governor’s Act No. 332, 
Laws 1945, approved March 8, 1945) pro- 
vides for the cancellation or suspension of 
driver’s license of any person who fails to 
pay a final judgment against him, within 
30 days after it becomes final, until the 
judgment is satisfied, released, or proof of 
ability to respond in damages is made. 
Proof of financial responsibility is given 
by obtaining a liability insurance policy. 


THE 


oor 


Cotton Mather Lectures the Lawyers 


“Gentlemen. Your opportunities to do good are such and so liberal and gentle- 
manly is your education that proposals of what you may do cannot but 
promise themselves an obliging reception with you. ’Tis not come to so sad a 
pass that an honest lawyer may, as of old the honest publican, require a statute 
merely on the score of rarity. 


“A lawyer should be a scholar, but, Sirs, when you are called upon to be wise, the 
main intention is that you may be wise to do good. A lawyer that is a 
knave deserves death, more than a band of robbers; for he profanes the sanctuary 
of the distressed and betrays the liberties of the people. To ward off such a 
censure, a lawyer must shun all those indirect ways of making haste to be rich, 
in which a man cannot be innocent; such ways as provoked the father of Sir 
Matthew Hale to give over the practice of the law because of the extreme difficulty 
to preserve a good conscience in it. 


“Sirs, be prevailed withal to keep constantly a court of Chancery in your own 
breast. You will abhor, Sirs, to appear in a dirty cause. If you discern 
that your client has an unjust cause, you will faithfully advise him of it. You 
will be sincerely desirous that truth and justice may take place. You will speak 
nothing which shall be to the prejudice of either. You will abominate the use 
of all unfair arts to confound evidence, to browbeat testimonies, to suppress 
what may give light in the case. 


“There has been an old complaint that a good lawyer seldom is a good neighbor. 
You know how to confute it, gentlemen, by making your skill in the law a 
blessing to your neighborhood. You may, gentlemen, if you please, be a vast 
accession to the felicity of your country. Perhaps you may discover 
many things yet wapting in the law; mischiefs in the execution and application 
of laws which ought to be better provided against; mischiefs annoying of man- 
kind against which no laws are yet provided. The reformation of law, and more 
law for the reformation of the world is what is mightily called for.” 


Of the Multiplication of Laws 


“ 


the laws should not be made except with reference to matters which 
often happen; and therefore the ancients did not enact them concerning events 
of infrequent occurrence, for the reason that they concluded that these could be 
decided by other cases of the same kind contained in the law.”—Las Siete Partidas 


(1256—1265 A. D.) 
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THE CHARTER FOR STATE CONTROL OF INSURANCE 


[Pustic Law 15—79rn Concress] 
[CHAPTER 20—Ist SEssION] 
[S. 340] 

AN ACT 


To express the intent of the Congress with reference to the regulation of the 
business of insurance. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Congress hereby declares that the 
continued regulation and taxation by the several States of the business of insur- 
ance is in the public interest, and that silence on the part of the Congress shall 
not be construed to impose any barrier to the regulation or taxation of such 
business by the several States, 


Sec. 2. (a) The business of insurance, and every person engaged therein, 
shall be subject to the laws of the several States which relate to the regulation 
or taxation of such business. 


(b) No Act of Congress shall be construed to invalidate, impair, or supersede 
any law enacted by any State for the purpose of regulating the business of 
insurance, or which imposes a fee or tax upon such business, unless such Act 
specifically relates to the business of insurance: Provided, That after January 1, 
1948, the Act of July 2, 1890, as amended, known as the Sherman Act, and the 
Act of October 15, 1914, as amended, known as the Clayton Act, and the Act 
of September 26, 1914, known as the Federal Trade Commission Act, as amended, 
shall be applicable to the business of insurance to the extent that such business 
is not regulated by State law. 


Sec. 3. (a) Until January 1, 1948, the Act of July 2, 1890, as amended, known 
as the Sherman Act, and the Act of October 15, 1914, as amended, known as 
the Clayton Act, and the Act of September 26, 1914, known as the Federal 
Trade Commission Act, as. amended, and the Act of June 19, 1936, known as the 
Robinson-Patman Anti-discrimination Act, shall not apply to the business of 
insurance or to acts in the conduct thereof. 


(b) Nothing contained in this Act shall render the said Sherman Act inappli- 
cable to any agreement to boycott, coerce, or intimidate, or act of boycott, 
coercion, or intimidation. 


Sec. 4. Nothing contained in this Act shall be construed to affect in any manner 
the application to the business of insurance of the Act of July 5. 1935, as 
amended, known as the National Labor Relations Act, or the Act of June 25, 
1938, as amended, known as the Fair Labor Standards Act of 1938, or the Act 
of June 5, 1920, known as the Merchant Marine Act, 1920. 


Sec. 5. As used in this Act, the term “State” includes the several States, Alaska, 
Hawaii, Puerto Rico, and the District of Columbia. 


Sec. 6. If any provision of this Act, or the application of such provision to 
any person or circumstances, shall be held invalid, the remainder of the Act, and 
the application of such provision to persons or circumstances other than those as 
to which it is held invalid, shall not be affected. 


Approved March 9, 1945. 
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THE DOCTRINE OF RES IPSA 
LOQUITUR IN AVIATION LAW 


18 Southern California Law Review 15 (Sep- 
tember, 1944) 


By Howard S. Goldin 


Student Editor-in-Chief, 1943-1944, Southern Cali- 
fornia Law Review 


Discussed herein are the peculiar problems 
presented by the projection of the doctrine 
of res tpsa loquitur into the field of aviation 
law. Effort is made to ascertain the present 
status of the law in America. 


Two major phases of tort liability of own- 
ers and operators of aircraft are dealt with: 
(1) liability arising from injuries to persons 
and property on the ground other than that 
caused by the mere passage of aircraft; and 
(2) liability to other persons engaged in 
aviation. 


Background 


First incorporated in a formal opinion in the 
case of Briggs v. Oliver, 4 E. & C. 403 
(1866), the doctrine of res ipsa loquitur has 
grown by the proverbial “leaps and bounds.” 


Under this doctrine, negligence is inferred 
whenever it is shown that ordinarily an ac- 
cident would not have happened without it. 
The rule applies to cases involving injuries 
to passengers or property caused by the 
negligence of carriers by air, since 

(1) The air passenger cannot normally tell 
how much care is exer¢ised by the air car- 
rier; 

(2) the circumstances surrounding the ac- 
cident are peculiarly within the knowledge 
of the defendant; and 


(3) both the flight record and the plane (or what 
is left of it) belong to the defendant, and the 
plaintiff may not have access to them with- 
out a court order. 


Moreover, the application of the doctrine 
of res ipsa loquitur to airplane cases may 
also be justified on the basis of public policy. 
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Variety of Effects Given to Doctrine 


Much confusion exists as to the precise 
effect the application of the rule of res ipsa 
loquitur has upon the burden of proof. As 
Professor Charles E. Carpenter points out, 
there is respectable American authority for 
three different approaches to the problem. 


The first view declares that a res ipsa loqui- 
tur case establishes the basis of a permissive 
inference of negligence by the jury. In such 
a case, the plaintiff is entitled only to the 
natural probative force of the evidence. 


A second view declares that the establish- 
ment of a res tpsa loquitur case is enough to 
entitle the plaintiff to a directed verdict in 
the absence of rebutting evidence by the de- 
fendant. However, the full burden of prov- 
ing freedom from negligence is not cast 
upon the defendant, for the plaintiff still 
has to persuade the jury that the defendant 
was negligent. The third view goes one 
step further than this, putting the burden 
upon the defendant to persuade the jury 
with a preponderance of evidence that he 
is free from negligent causation of the in- 
jury. 


Conditions Under Which Res Ipsa 
Loquitur Is Applied 


If the following elements are found, it is 
probable that the defendant is the negligent 
party: 

(1) Ordinary impossibility of the accident 
without negligence. 

(2) Exclusive control and possession by the 
defendant of the instrumentality that caused 
the injury. 

(3) Absence of any voluntary action or con- 
tribution to the accident by the person in- 
jured, 


Accidents—The applicability of the doctrine 
of res ipsa loquitur to aviation cases goes to 
the law of averages; that is, it must be de- 
termined that, in the ordinary course of 
aerial navigation, the kind of accident under 
scrutiny does not ordinarily happen except 
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from negligence. Unfortunately, the cases 
show no uniform pattern of accident ordi- 
narily occurring without negligence. 
Control of Instrumentality—The injury for 
which recovery is sought must have arisen 
from an instrumentality in the exclusive pos- 
session and control of the defendant. How- 
ever, an examination of the cases reveals 
that “control” is a more or less flexible term, 
meaning different things to different courts. 
Contributory Negligence.—Contributory neg- 
ligence on the part of the plaintiff consti- 
tutes a defense on the part of the carrier, 
notwithstanding the negligence of the car- 
rier. 


Superior Knowledge 


The superior knowledge by the defendant 
of the circumstances surrounding the injury 
is one underlying reason for the existence 
of res ipsa loquitur. But there is serious 
doubt as to whether superior knowledge is 
essential to the application of the doctrine. 
The majority view is that it is not. 

In the field of aerial navigation, it is safe to 
assert that it is indeed rare for a court to 
declare res ipsa inapplicable if superior 
knowledge on the part of the defendant is 
not indicated. 


Limitations —The doctrine cannot be utilized 
if there is any reasonable or probable cause 
from which it might be inferred that there 
was no negligence at all. 


Specific Negligence 


There is a sharp conflict of authority as to 
whether pleading specific act of negligence 
waives the right to rely upon the doctrine of 
res ipsa loquitur. Ordinarily, the rule does 
not apply if only specific negligence is al- 
leged. If both general and specific negli- 
gence are alleged, some jurisdictions will 
ban res ipsa; others, asserting specific acts 
to be mere surplusage, allow the plaintiff to 
rely upon the doctrine; still others allow the 
use of res ipsa solely to establish the ex- 
istence of alleged specific acts of negligence. 


Objections to Res Ipsa Loquitur 


Three well-known arguments fought against 
the application of the doctrine of res ipsa 
loquitur to aviation accidents: 


(1) Application of the doctrine would tend 
to stifle an infant industry. 

(2) Inference of negligence in aviation acci- 
dents cannot justifiably be based upon com- 
mon experience, natural hazards being so 
great. 

(3) Causative statistics are as yet lacking in 
sufficient scientific completeness and com- 
prehensiveness to make inadvisable any 


fairly conclusive deductions as to the cause 
of accidents. 

Time has shown that the first argument 
was more theoretical than practical. The 
courts wisely, in the best cases, ignore the 
second argument since airplane travel is 
now commonplace. The third argument 
was once valid, but the Bureau of Air Com- 
merce and the Civil Aeronautics Board 
have supplied the requisite reliable statis- 
tical data as to the cause of airplane acci- 
dents so as to justify the application of res 
ipsa loquitur to aeronautical accidents. 


Carriers 


Too often the question of the applicability 
of res ipsa to an airplane accident has turned 
upon the classification of the particular air- 
craft as either a common or private carrier. 


A common carrier is one who undertakes 
for hire to carry all persons indifferently 
who may apply for passage, so long as there 
is room and there exists no legal excuse 
for refusing. It has been held that, un- 
doubtedly, those air lines which are engaged 
in passenger service on regular schedules 
on definite routes are common carriefs and 
are therefore bound to exercise that degree 
of care and diligence exacted of common 
carriers. 


Degree of Care Required——Apparently, the 
authorities are in conflict with respect to 
the degree of care required of an aircraft 
carrier for the safety of its pasengers. It is 
generally conceded that a common carrier 
by air is bound to exercise the highest de- 
gree of care and safety consistent with the 
practical operation of the plane. 


This duty to observe the highest degree 
of care extends to all employees and serv- 
ants of the common carrier connected with 
the flight. However, the law does not de- 
mand that the common carrier exercise all 
the skill and care of which the human mind 
can conceive, nor such as will free the trans- 
portation of passengers from all possible 
evils. 

Although there is some authority to the ef- 
fect that the matter of compensation has an 
effect upon the degree of negligence for 
which a carrier is liable, the better and 
prevailing rule declares that the duty and 
degree of care owing to a gratuitous pas- 
senger by an aircraft common carrier is the 
same as that owing to passengers for com- 
pensation—namely, the highest degree of 
care and skill for their safe transportation. 
Distinction Between Private and Common 
Carriers—As regards the degree of caution 
demanded of a carrier of passengers for 
hire, many jurisdictions, either judicially or 
by statute, distinguish between private and 
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common carriers; in other jurisdictions no 
such distinction is recognized. 


Prudent Man Theory 


The modern view asserts that there is only 
one duty of care imposed by law and that 
duty is to act as the ordinary prudent man 
under the same circumstances. Obviously, 
different circumstances require more or less 
care to satisfy the requirements of reason- 
able care in a specific case. 


In Law v. Transcontinental Air Transport, 
U.S. Av. Rep. 205 (E. D. Pa. 1931), it was 
said: 

When you come to determine what is the 
highest degree of practical care and diligence 
+ » . you will have to remember that you are 
dealing with a kind of transportation which is 
navigating a new element. There are many 
more factors which are unknown, unforeseeable, 
and not preventible, arising in connection with 
an aeroplane journey than with a railroad jour- 
ney. As an example, the weather is a most 
important and vital consideration in the piloting 
and management of aeroplanes. 


Unforeseeable Events 


It is well settled that, where an accident is 
attributable to unforeseen events, inevitable 
accident, unavoidable accident, or act of 
God, no liability attaches to the airplane car- 
rier—provided, of course, that the carrier 
has not been negligent. 


In the case of Johnson v. Western Air Ex- 
press Corporation, 114 Pac. (2d) 688, U. S. 
Av. Rep. 95 (1941), the carrier was absolved 
of all liability when the jury concluded that 
the crash was due to an inevitable accident 
by reason by turbulence and icing conditions. 


If the airplane carrier can establish that it 
exercised all the care, skill and diligence 
required by law, but that, in spite thereof, 
through some unforeseen event which the 
carrier was not bound to anticipate, the 
accident occurred, the carrier will not be 
held liable. Similarly, it will not be held 
liable if the accident is the result of an act 
of God. There is no universally accepted 
definition of an act of God, but practically 
all the authorities are in accord in requiring 
the exclusion of all human agency from the 
cause of the injury or loss. 


Assumption of the Risk 


A passenger by plane assumes only those 
risks usually attendant upon that form of 
locomotion. Under no circumstances does 
the passenger assume the risk that the plane 
may be improperly, carelessly or negligently 
operated. 

In this connection, it has been held that a 
passenger in an airplane assumes the risk 
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of sudden and unavoidable storms and ad- 
verse weather conditions and resultant 
forced landings involving unusual risks and 
danger. However, it has been decided that 
a passenger does not assume the risk that 
a pilot will negligently collide with a tree, 
for such a risk is not one of the usual and 
ordinary perils incident to plane transporta- 
tion (McCusker v. Curtiss-Wright Flying 
Service, 269 Ill. App. 502, U. S. Av. Rep. 
105 (1933)). 


Test Flight—In the case of Cohn v. United 
Air Lines Transport Corporation, 17 F. Supp. 

5, U. S. Av. Rep. 119 (D. C. Wyo. 1937), 
an action was brought for damages for the 
death of a gratuitous passenger on a plane 
which crashed on its test flight. The court 
properly suggested that it was plausible to 
conclude that one who rides along on a test 
flight, cognizant of the purpose of such trip, 
fully assumes the risk of a fatal accident. 


Pilots and Their Degree of Care.—Generally 
stated, the degree or standard of care re- 
quired of an aviator is regulated by the fa- 
miliar common law principles of negligence. 
Apparently, the degree of care required of 
an aviator not carrying passengers for hire 
is not the highest degree of care, but rather 
ordinary care, that is, the degree of care 
that the great mass of men, or an ordinary 
prudent person, would use under the same 
or similar circumstances, 


There have been cases to the effect that the 
pilot of a common carrier of passengers 
was bound to exercise only such care and 
skill as is ordinarily exercised by those skill- 
ful in the art of flying. (Kimmel & Byrd 
v. Pennsylvania Airlines & Transport Co., 
U. S. Av. Rep. 104 (Dist. Col. 1937). How- 
ever, there is also authority declaring that 
the pilot of an airplane must exercise, with 
tespect to a passenger, the highest degree 
of care consistent with the operation of the 
plane. (Hamilton v. O’Toole, U. S. Av. Rep. 
133 (Mass. Super. Ct., Suffolk Co., 1927). 


Undoubtedly, a pilot is not required to ex- 
ercise the same degree of caution in an 
emergency that would be demanded of him 
when there is time for natural and deliberate 
judgment. In a dangerous situation not of 
the pilot’s making, the failure to exercise 
the best possible judgment would not of it- 
self constitute negligence. 


Necessity for Contractual Relationship 


The prevailing rule, to which there have 
been exceptions, is to the effect that the 
mere absence of contractual relationship 
does not prevent the application of the rule 
of res ipsa loquitur. That rule was estab- 
lished with reluctance and after some judi- 
cial hesitation. 
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As the leading case of Griffen v. Manice, 59 
N. E. 925, 82 Am. Rep. 630 (1901), declared: 


The application of the principle [res ipsa 
loquitur] depends on the circumstances and 
character of the occurrence, not on the relation 
between the parties, except indirectly so far as 
that relation defines the measure of duty im- 
posed on the defendant. 

I [Chief Justice Cullen] can see no reason 
why the rule thus declared is not applicable to 
all cases or why the probative force of the 
evidence depends on the relation between the 
parties. Of course, the relation of the parties 
may determine the fact to be proved, whether 
it be the want of the highest care or only want 
of ordinary care, and doubtless, circumstantial 
evidence, like direct evidence, may be insuffi- 
cient as a matter of law to prove the want of 
ordinary care though sufficient to prove absence 
of the highest degree of care. 


Modern Majority Rule 


Those jurisdictions which follow the mod- 
ern and majority rule, namely, that a carrier 
of passengers is liable for negligence only, 
apply the doctrine of res tpsa loquitur to 
common carrier cases because of the im- 
probability that an accident would have oc- 
curred without the carrier’s negligence. In 
a case involving a mid-air collision between 
two planes, the California court has stated 
(Smith v. O’Donnell, 12 Pac. (2d) 933, U. S. 
Av. Rep. 145 (1932): 

The reason for the application of the doctrine 
(res ipsa loquitur] . . . appears to be. . . that 
in view of the very high degree of care essential 
under the law on the part of the carrier of 
persons toward those who are its passengers, 
such a collision would not happen in the ordl- 
Nary course of events if the carrier exercises 
such care, and that ordinarily when such an 
accident occurs, it is due to the failure on the 
part of the person operating the carrier to use 
the proper degree of care in so operating it, or 
in other words, to the manner in which the 
defendant directed the instrumentality under its 
control. . . . If the proper degree of care is 
used a collision does not ordinarily occur. 


Private and Common Carriers 
Today, it is generally conceded that: 


The distinction between private and 
common carriers is primarily important 
because of its effect on the standard of 
care exacted of the defendant. The 
highest duty of care known to the com- 
mon law is imposed upon common car- 
riers, and consequently when an injury 
is caused by a common carrier, the zone 
of probable undischarged duty is 
greater than in cases where only ordi- 
nary care is required, so that the infer- 
ence or presumption of negligence 
which is the mainspring of res ipso 
loquitur is most readily raised in com- 
mon carrier cases. [Gates, 4 Jour. Air 


L. 429 (1933)]. 
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BURDEN OF PROOF: 
DEGREES OF BELIEF 


32 California Law Review, September, 1944, 
p. 242-268 


By J. P. McBaine 


Professor of Municipal Law, University of Cali- 
fornia. 


The purpose of this essay is to consider 
the extent or degree of persuasion imposed 
upon litigants by rules of law, or, stated 
another way, the degree of belief which the 
fact finder or finders must have. 


Generally speaking the prevailing attitude 
is that the courts must recognize three 
types of burden of persuasion which must 
be borne by litigants in civil actions and 
in criminal prosecutions. 


(1) The courts commonly say that in most 
civil actions the party who has the burden 
of proof must prove by a preponderance 
of the evidence the existence of the facts 
upon which he relies. 


(2) The courts also commonly state that 
as to some issues of fact in civil cases the 
litigant who asserts their existence must 
prove them by clear and convincing evi- 
dence, or they use similar expressions. 


(3) In criminal prosecutions it is commonly 
asserted that the burden is upon the prose- 
cution to prove beyond a reasonable doubt 
all elements of the crime of which the de- 
fendant is accused. This heavy burden is 
also sometimes imposed in civil actions. 


Present Law Confused 


There should not be uncertainty, conflict 
and confusion in the legal system as to 
what are these three degrees of persuasion 
and belief or how they should be adequately 
expressed in instructions for a jury. 


Much of the confusion occurs from a failure 
to agree upon basic ideas involved. The 
courts, too often, fail to realize that cer- 
tainty as to what has happened cannot be 
ascertained from the testimony of witnesses 
or other evidence of acts. 


In the ordinary civil suit, the instruction 
commonly given by the judge speaks of 
and emphasizes the weight of the evidence. 
It does not, as it should do, direct the 
attention of the jury to the degree of belief 
which must be produced in their minds 
before they find favorably to the proponent. 
The least that the law should require is 
that the trier of fact be convinced that it 
is more probable that the proponent is right 
than it is that he is wrong. Any rule 
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demanding certainty, of course, would be 
based upon a fallacy. Certainty in the fact 
finding cannot be attained. 


In another group of civil cases where the 
courts hold that certain issues must be 
proved by something more than a prepon- 
derance of the evidence, that is, by “clear 
and convincing evidence,” or by a similar 
amount of evidence, the conflict, confusion 
and uncertainty are also alarming. Much 
of the trouble here is caused by the use 
of phrases which describe the quality of the 
evidence rather than the state of mind of 
the judge or the jury. The rule should 
be that belief as to the truth of the facts 
asserted should be strong. How to do this? 
Instruct the jury that the litigant must 
persuade them that the facts he asserts are 
not merely probably true, but that they 
are highly probably true. These facts do 
not have to be true beyond a reasonable 
doubt, however. 


In the third group of cases, criminal prose- 
cutions, emphasis is more intelligibly put 
upon the degree of belief required rather 
than upon the amount or quality of evi- 
dence. The law in this class of case is 
also in an unsatisfactory state. The degree 
of belief required is stated to be belief 
“beyond a reasonable doubt.” This term has 
been variously defined. Certainty is, of 
course, out of the question. But “almost 
certainly true” will do, if the judge explains 
that this means more than mere probability, 
or even high probability. 


Suggested Statutes 


Obviously, the law in the United States is 
in a state of confusion. And it is too much 
to expect that some court will write a deci- 
sion that will suddenly clarify this problem. 
Besides, precedent is tenacious. Legislation 
would seem to be the most substantial 
appoach to solution of the problem. 


The motive behind the statutes suggested 
here is to arouse an interest in enacting 
legislation. The idea is not entertained that 
improvements in them cannot be made. 


Proposed statutes are therefore submitted 
which define the terms ““Preponderance of 
the Evidence”; “Clear and Convincing Evi- 
dence”; and “Proof Beyond a Reasonable 
Doubt.” With them are instructions which 
are thought to embody expressions of the 
degrees of belief which are described in 
the proposed statutes. The definitions are 
here reproduced intact, with only the flavor 
of the instructions suggested. 


Preponderance of the Evidence—When the 
rule of law now is, or hereafter shall be, 
that a party to an action or proceeding has 
the burden of proving the truth of existence 
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of facts by a preponderance or greater 
weight of the evidence, his burden of per- 
suasion is as follows: 


The judge, if the judge finds the facts, or 
the jury, if the jury finds the facts, must 
believe that it is more probable that the 
facts are true or exist than it is that they 
are false or do not exist; but, it is not 
necessary to believe that there is a high 
probability that they are true or exist, or 
necessary to believe to a point of almost 
certainty, or beyond a reasonable doubt, 
that they are true or exist, or necessary 
to believe that they certainly are true or exist. 


When instructing a jury upon the subject 
of proving an issue of fact by a preponder- 
ance or greater weight of the evidence, the 
court may read to the jury the following 
instruction, as to this burden, and no other 
or further instruction as to it need be given 
to them. [Detailed instruction in text may 
be summarized as follows:] 


Instruction—This rule is for the purpose of 
reaching wise and just decisions. The bur- 
den of proof by a preponderance or greater 
weight of evidence imposed upon the party 
is this: It must seem more probable that 
the facts asserted are true than it is that 
they are false. Belief is not to be reached 
by merely calculating the numbers of wit 
nesses or by estimating the quantities of 
evidence. The burden here imposed is one 
of convincing one’s mind. If the prob- 
abilities of truth and falsity seem evenly 
balanced, the burden of proof has not been 
carried. 


Clear and Convincing Proof—When the rule 
of law now is, or hereafter shall be, that 
a party to an action or proceeding has the 
burden of proving the truth or existence 
of facts by clear and convincing evidence, 
or by similar evidence, the burden of per- 
suasion is as follows: 


The judge, if the judge finds the facts, or 
the jury, if the jury finds the facts, must 
believe that it is highly probable that the 
facts are true or exist; while it is not neces- 
sary to believe to the point of certainty, 
or beyond a reasonable doubt that they are 
true or that they exist, or that they cer- 
tainly are true or exist; yet it is not suffi- 
cient to believe that it is merely more probable 
that they are true or exist than it is that 
they are false or do not exist. 


When instructing a jury upon the subject 
of proving an issue of fact by clear and 
convincing evidence or by evidence of sim- 
ilar quality, the court may read to the jury 
the following instruction, as to this burden, 
and no other or further instruction as to 
it need be given to them. [Detailed instruc- 
tion in text may be summarized as follows:] 
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mg Lieutenant Loses Pants 

Are Americans losing their pants in Europe? There would seem to be no doubt 

- about it. _ Recently in Davies v. Collins, an English court upheld a judgment for 

ust damages in favor of a lieutenant in the United States Army, temporarily rendered 

tl hors de combat, when the tailor lost his pants and tunic. The lieutenant took them 

on to the tailor to be cleaned and repaired, and they were not returned. He sued 


t the tailor, claiming £16, the value of the garments in English money. The 
ty, defense was that the contract with the customer provided that, “whilst every 


we care is exercised in cleaning . . . all orders are accepted at owner’s risk entirely 
fi. ae the proprietor’s liability for loss is limited to an amount not exceeding 
ble 10 times the cost of cleaning.” The garments had been delivered by the tailor 
: to a sub-bailee. The trial court awarded the plaintiff the full amount of his 
a claim; the defendant in delivering the garments to the sub-bailee had gone 
beyond the scope of the contract. The Court of Appeal upheld the plaintiff’s 
ect judgment. The phrase “every care is exercised in cleaning” refers to cleaning 
and by the defendant tailor’s shop; the language excluded any right to get the work 
im- done by sub-contractors. If the job was to be let out, the customer should have 
ury been advised. The defendant’s appeal was dismissed. What the lieutenant was 
len, wearing while all this was going on is mercifully unrevealed. However, the 
to lieutenant now has a new pair of pants. And an international crisis of great 
uc- delicacy has been averted. “Time—Marches On!” 
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LIMITATIONS IN THE FIRE POLICY 


We have Elihu Root’s word that “Justice is 
entangled in a net of form”. Certainly in 
the Bollinger case or cases (Bollinger v. Na- 
tional Fire Insurance Company of Hartford, 
Connecticut, 4 CCH Fire and Casualty Cases 
253; 5 CCH Fire and Casualty Cases 123; 
and 5 CCH Fire and Casualty Cases 445) 
the little lady snarled herself up as badly as 
a kitten with a ball of wool. 


The problems involved concern the time 
limitations, both maximum and minimum, 
for filing suit under a statutory fire policy. 
Where, at the time of the dismissal of an 
abortive suit (on the ground that it was 
prematurely brought, in view of the provi- 
sions of the statutory policy setting a mini- 
mum limitation as the coulees time within 
which suit may be filed on the policy), the 
maximum time for filing suit has elapsed 
(fifteen months), will a second suit filed 
more than fifteen months after the com- 
mencement of the fire be held timely? As 
put by one group of the opinions, does the 
limitation of fifteen months within which 
to file suit, after the commencement of the 
fire, allow the insured only fifteen months 
after the fire (as its language seems to say), 
or does it allow him fifteen months after it 
first becomes possible to file suit, because 
of the minimal restriction of the policy? 
Until released by the latest opinion of the 
Supreme Court, the plaintiff was not only 
caught between the horns of a dilemma (a 
relatively comfortable position), but was 
caught on them, an entirely different matter. 


The cases are remarkable in exhibiting ju- 
dicial resourcefulness and creative ability in 
unsnaring Justice from the net of form. The 
Supreme Court, by an astounding feat of 
legal legerdemain, makes up a rule on re- 
hearing to avoid what it terms an unconscion- 
able defeat of the plaintiff’s claim without a 
hearing on the merits. The astonished de- 
fendant, when confronted with this rabbit 
from the judicial hat, may well complain 
that the rules have been changed while the 
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game was in progress. But the Gordian 
result does, in spite of its violence to the 
technics of the law, appeal strongly to one’s 
sense of justice. Similar problems arise 
under all of the statutory policies, and the 
Bollinger cases should therefore be of gen- 
eral interest. (Some of the cases involving 
related and similar problems are collected 
in 83 A. L. R. 748, 760; and in 112 A. L. R. 
1288, 1297.) We believe it may be of inter- 
est here to give a running-summary review 
of the opinions, 


The Loss 


The plaintiff, Bollinger, was trustee in bank- 
ruptcy of the insured Kwan Tow. On Sep- 
tember 27, 1939, property insured by the 
defendant insurer was destroyed by fire. 
On November 18, 1939, proofs of loss were 
furnished to the insurer, claiming a loss of 
$1,333. On December 22, 1939, the amount 
of the loss was agreed upon as $1,160.25. 
“Shortly thereafter” (exactly how many 
days does not appear) liability was denied 
on the ground that at the time of the fire, 
the insured was not the sole and uncond:- 
tional owner of the property, and that, un- 
der the terms of the policy, the change of 
ownership which had occurred rendered the 
policy void. January 15, 1940, the plaintiff 
filed suit on the policy in the Superior Court 
of San Joaquin County. On motion of de- 
fendant the case was transferred to the 
Municipal Court of the City and County of 
San Francisco, 


Too Early 


The case proceeded to trial on January 8, 
1941. At the close of the plaintiff's evidence, 
the insurer moved for a nonsuit on the 
ground (then disclosed for the first time) 
that the action had been prematurely brought, 
in that it had been commenced before the 
expiration of thirty days from the date the 
loss payable under the policy had been as- 
certained; and under the policy the com- 
mencement of any action thereon was 
prohibited until thirty days after the loss 
had been fixed. On February 20, 1941, the 
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trial court granted the motion for nonsuit, 
and judgment was entered February 21, 
1941. 


Too Late 


No appeal was taken from this judgment. 
Instead, the present action was begun in the 
Superior Court of Contra Costa County on 
February 25, 1941. This time the insurer 
pleaded by demurrer that the action was 
barred by the limitation provisions of the 
policy, which required that any action there- 
on be brought “within fifteen months next 
after the commencement of the fire.” The 
trial court sustained the demurrer. 


The First Appeal 


On appeal from this order to the California 
District Court of Appeal, First District, 
Division One, the plaintiff contended (1) 
that interpreting the limitation clause with 
other provisions of the policy, the action 
was brought in time; and (2) that the de- 
fendant, by the facts pleaded in the com- 
plaint, was estopped from relying on the 
limitation clause. 


The Policy 


The policy provided that when a loss occurs, 
the insured must give the company written 
notice “without unnecessary delay,” and that 
within 60 days after the fire, the insured 
must render a preliminary proof of loss. 
The company has 20 days thereafter to ap- 
prove or disapprove the loss. The loss is 
payable 30 days after it has been ascertained. 
No suit shall be sustained until full compli- 
ance by the insured with all of these 
requirements, “nor unless within fifteen 
months next after the commencement of the 
fire.” Various provisions concerning arbi- 
tration of the loss could extend the period 
before suit could be instituted for over an- 
other one hundred days. 


In the Court of Appeal 


The majority opinion of the court (4 CCH 
Fire and Casualty Cases 253), written by 
Mr. Justice Peters, holds that a reasonable 
time for suit, shorter than that of the statute 
of limitations, may be provided in an insur- 
ance contract. Fifteen months is not an 
unreasonable period. However, the fifteen- 
month provision of the policy refers back to 
“full compliance” with the “foregoing re- 
quirements”. Actually, on complying with 
these requirements, the insured could not file 
suit until January 21, 1940, almost four months 
after the fire. Thus such compliance would 
leave him but eleven months after the fire 
in which to sue. (By invocation of the arbi- 
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tration provisions, it could have been cut 
down to seven and a half months.) There is 
thus an ambiguity in the policy. It should 
be construed in favor of the insured. The 
reasonable construction is to hold that the in- 
sured is granted fifteen months from the 
time he could first file his action, to file his 
complaint, 


The Claims of Authority 


This is the weight of authority, said the 
court, although there is a conflict. The rule 
has been adopted in Case v. Sun Insurance 
Co., 83 Cal. 473; 23 P. 534, by the California 
Supreme Court, though the later case of 
Tebbets v. Fidelity & Casualty Co., 155 Cal. 
137, 99 P. 501 (wherein the Supreme Court 
did not analyze the problem and did not in- 
tend to overrule Case v. Sun Insurance Co.), 
laid down a contrary rule. In view of the 
seeming conflict in the Supreme Court de- 
cisions, and since the later case did not pur- 
port to overrule the former, the court felt 
free to follow the “sounder” rule which is 
supported by the weight of authority. The 
point as to estoppel was not considered. 


In a dissenting opinion Judge Ward held, 
in substance, that the point as to ambiguity 
was not raised by the plaintiff in the appeal 
or trial court; and besides, there was no 
ambiguity. In this case the plaintiff had 
over eleven months in which to file a com- 
plaint, and such a period is not unreasonable. 
He further held that there was no estoppel 
against the insurer, since it does not appear 
that the delays and continuances had in the 
first suit were not in good faith. The case 
was reversed and remanded with directions 
to the trial court to overrule the demurrer. 


Appeal to the Supreme Court 


On appeal to the Supreme Court, the ma- 
jority opinion by Judge Traynor (concurred 
in by Gibson, Ch. J., Curtis and Edmonds, 
J. J.) originally held that since there re- 
mained a period of approximately ten months 
within which plaintiff could have brought 
his action, after complying with the various 
preliminaries and waiting period, the demur- 
rer was properly sustained. The fifteen- 
month period provided by the policy was 
for the performance of all conditions pre- 
liminary and for the commencement of the 
action. 


What Is the Period of Limitation? 


The court, in this original opinion, rejected 
the plaintiff's contention that the case was 
governed by Section 356 of the Code of 
Civil Procedure, which provides, “when the 
commencement of an action is stayed by 
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injunction or statutory prohibition, the time 
of the continuance of the injunction or pro- 
hibition is not part of the time limited for 
the commencement of the action.” The Cal- 
ifornia Insurance Code prescribes “fifteen 
months next after the commencement of the 
fire” as the period within which an action 
for the recovery of a claim upon a fire in- 
surance policy must be instituted. This pro- 
vision is required to be set forth in every 
policy, and is a part of the policy. The Code 
also prescribes certain requirements as to 
notification, proof, ascertainment of loss, 
and lapse of time, which must be met before 
an action can be “sustained”. And it pro- 
vides that “No suit or action . . . for the 
recovery of any claim shall be sustained, 
until after full compliance by the insured 
with all of the foregoing requirements, nor 
unless begun within fifteen months next 
after the commencement of the fire.” 


The court held, however, that the time lim- 
itation is not fifteen months from the date 
of the fire. Fifteen months from the date 
of the fire marks, not’the period of limita- 
tion, but only the date on which the period 
of limitation expires. “The period commences 
when the cause of action accrues, namely, 
upon compliance with the requirements of 
the policy regarding proof of loss and agree- 
ment upon amount of loss and expiration of 
the time allowed the insurer to make pay- 
ment. The period between that date and the 
date fifteen months after the fire is the time 
limited by the specific provisions of the In- 
surance Code for the commencement of the 
action. Since the action was not stayed 
during that period, Section 356 of the Code 
of Civil Procedure has no application. 


No Estoppel Exists 


As to estoppel, the court held that none ex- 
isted against the defendant because of fail- 
ure to assert the defense of premature filing 
before trial of the action. No estoppel arose 
because of the various continuances, since 
there was no contention that they were im- 
proper. And there was no waiver of the 
limitation provision by the defendant insur- 
er’s having denied liability on another ground, 
when the defense as to the limitation pro- 
vision was not available at the time liability 
was denied on the other ground. Plaintiff 
should not be given leave to amend his com- 
plaint because he did not ask leave in the 
trial court; moreover, there was no indica- 
tion that plaintiff could plead further facts. 


Judge Carter Dissents 


A dissent was written by Carter, J. In his 
opinion an estoppel existed against the in- 
surer for failing to plead prematurity in its 
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answer. By not doing so, it was waived. 
The insured was entitled to rely on that 
waiver. But assuming there was no estop- 
pel, the plaintiff’s action was timely brought, 
as the time during which plaintiff was pre- 
cluded from commencing the action must 
be excluded from the fifteen-month period 
provided in the policy pursuant to Section 
356 of the Code of Civil Procedure. It pro- 
vides: “When the commencement of an ac- 
tion is stayed by injunction or statutory 
prohibition, the time of the continuance of 
the injunction or prohibition is not part 
of the time limited for the commencement of 
the action.” Other statutory provisions in 
the Insurance Code provide for time for the 
filing of proof of loss, the waiting period 
for suit, etc., as well as that, “No suit or 
action . . . for the recovery of any claim 
shall be sustained, until after full compli- 
ance by the insured with all of the foregoing 
requirements, nor unless begun within fif- 
teen months next after the commencement 
of the fire.” (Italics added.) 


“Sustained” 


The court said that the defendant has made 
the word “sustained” mean, not that such 
an action shall be abated during the incom- 
petent period, but that such an action must 
be dismissed—in other words, that the sec- 
tion amounts to a statutory prohibition stay- 
ing the commencement of the action. Thus 
defendant brings the case within the terms 
of Section 356, so that the time within which 
suit cannot be prosecuted must be added 
to the fifteen months. Therefore, the pres- 
ent action was brought in time. (This dis- 
sent was concurred in by Shenk and Schauer, 


J. J.) 


Thus, by this original opinion, the judgment 
on demurrer was affirmed. However, a re- 
hearing was granted, and on December 6, 
1944, a new opinion was filed reversing the 
court’s original position, and reversing the 
judgment of the trial court, with directions 
to overrule the demurrer, 


The Majority Opinion— 
Was the Suit Premature? 


A new majority opinion was written by 
Judge Traynor. Going back to the judg- 
ment of nonsuit in the Municipal Court of 
San Francisco, he declared that it was not 
his purpose to attack that judgment collat- 
erally, but that the defendant’s motion for 
nonsuit should have been denied in that case. 
The action was not premature because the 
defendant denied liability under the policy, 
and it was therefore not necessary for the 
plaintiff to wait out the thirty-day period 
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after the parties had agreed on the loss, 
on the expiration of which period the loss 
became payable. Since the defendant de- 
nied liability (apparently a few days after 
the amount of the loss was agreed on), the 
insured had the right to file suit at once 
thereafter. “An unconditional denial of lia- 
bility by the insurer after the insured has 
incurred loss and made claim under the pol- 
icy gives rise to an immediate right of 
action.” But even if the suit had in fact 
been premature, the defendant lost the priv- 
ilege to urge this defense by failing to plead 
it plainly and to assert it promptly. 


Section 355 


Considering the first action to have been 
begun timely, Section 355 of the California 
Code provides “If an action is commenced 
within the time prescribed therefor, and a 
judgment therein for the plaintiff be reversed 
on appeal, the plaintiff, or if he die and the 
cause of action survive, his representative, 
may commence a new action within one year 
after the reversal.” This is modeled on Sec. 
tion 4 of the English Limitation Act of 1623, 
and copied from Section 84 of the New York 
Code of Procedure. Literally construed the 
statute would only afford relief in the event 
of a reversal on appeal, and would not aid 
a plaintiff who had unsuccessfully pursued 
his right in a previous suit. “There is all 
the more reason to protect a plaintiff, as in 
the present case, who has not mistaken his 
remedy but through error of the trial court 
was not allowed to proceed to trial. The 
basic policy that underlies Section 355 calls 
for relief in such a case.” 


A New Rule is Born 


“In any event this court is not powerless to 
formulate rules of procedure to serve the 
ends of justice where technical forfeitures 
would unjustifiably prevent a trial on the 
merits. In the present case plaintiff 
brought his action on the policy in good 
time and diligently pursued it. The nonsuit 
was erroneous and unrelated to the merits. 
But for the unreasonable delay in bringing 
the action to trial, the limitation period would 
not have expired and ample time would have 
remained to file a new action. Since this 
action is in reality a continuance of the 
earlier action involving the same parties, 
facts, and cause of action, and was promptly 
filed after entry of judgment on the nonsuit, 
plaintiff should not be deprived of a trial 
on the merits because he failed to seek other 
remedies in the Municipal Court.” 


Therefore the judgment was reversed with 
directions to overrule the demurrer. (Gib- 
son, Carter, and Shenk, J. J., concurred.) 
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Concurrence, with a Difference 


Mr. Justice Schauer wrote a separate opin- 
ion, in which he concurred in the judgment, 
but on a different ground, and dissented 
from the new procedural rule inaugurated 
by the majority opinion. First he criticizes 
the opinion of Mr. Justice Traynor (1) as 
being in effect a collateral review of the 
judgment of the Municipal Court, and (2) as 
promulgating by judicial legislation a new 
rule of procedure after declaring the judg- 
ment of nonsuit to have been erroneous, 


Then, as a basis of his concurrence in the 
judgment, he repeats the greater part of the 
original dissenting opinion of Mr. Justice 
Carter, in which he (Mr. Justice Schauer) 
concurred, i. e., that the defendant’s con- 
struction of the limitation provisions of the 
standard policy provisions, as provided by 
statute, makes the preliminary period before 
suit can be filed, a statutory prohibition stay- 
ing the commencement of the action within 
the meaning of Section 356 of the Code of 
Civil Procedure, which provides that “when 
the commencement of an action is stayed 
by ... statutory prohibition, the time of the 
continuance of the . . . prohibition is not 
part of the time limited for the commence- 
ment of the action.” 


He concludes: “Excluding the time during 
which, on defendant’s theory, plaintiff was 
prohibited from commencing the action, his 
second complaint was filed in time.” 


Mr. Justice Edmonds, who concurred in the 
Supreme Court’s original opinion by Judge 
Traynor, now wrote a dissenting opinion 
(in which Mr. Justice Curtis concurred). 
He says that the opinion of the court’s ma- 
jority is based on judicial legislation which 
has no sound legal basis. Only a small 
minority of the states have held that the 
language of the statutory policy should be 
construed to permit an insured to com- 
mence an action within fifteen months from 
the time the cause of action accrues, that 
is, from the date it is first possible to file 
a suit under the policy after the amount of 
the loss has been ascertained. The weight 
of authority requires that suit must be 
begun within fifteen months next after com- 
mencement of the fire. The California de- 
cisions, he says (citing, inter alia, the Tebbets 
and Fitzpatrick cases), have followed the ma- 
jority rule. Case v. Sun Insurance Co. was 
a case where compliance with the policy 
provision preliminaries required 13 months 
to complete, although the contract restricted 
the commencement of an action to “within 
twelve months next after the fire shall oc- 
cur.” In the present case, the plaintiff had 
thirteen months in which to pursue his rem- 


WHAT THE COURTS ARE DOING 





(219) 





edy. This is a reasonable period. More- 
over, there is no showing that the plaintiff's 
predicament results from anyone’s fault but 
his own. There is no showing that any con- 
tinuances requested by the insurer were not 
in good faith, or were for the purpose of 
lulling the plaintiff into a sense of false se- 
curity. On the contrary, the plaintiff’s at- 
torney consented to them. The insurer was 
under no duty to warn the insured to file 
his action within time. The insurer took 
no advantage of the insured. They were 
adversaries, dealing at arm’s length. 


The court should not make a collateral at- 
tack on the former judgment of nonsuit. 
If that judgment was incorrect, Bollinger’s 
remedy was to appeal. This he did not do. 
The court should not now devise “an ex- 
traordinary remedy to relieve a litigant who 
instead of pursuing a clearly effective rem- 
edy to set aside an erroneous judgment, 
sued in another court on the same claim.” 
Such a rule interferes with vested rights 
under the policy contract. (Mr. Justice 
Curtis concurred in this opinion.) 


And Now, To the Merits? 


Comment on all this would be superfluous. 
As the matter now stands, Bollinger (bar- 
ring a possible certiorari petition to the 
U. S. Supreme Court and so far, none has 
been filed) now has a complaint on file, and 
the trial court has been ordered to overrule 
the defendant’s demurrer to the complaint. 


The substantial defense of the insurer—that 
the insured was not, at the time of the fire, 
the sole and unconditional owner of the 
property—remains now to be litigated. The 
fire, you will recall, occurred September 27, 
1939. 


LOST AND FOUND 


A husband is a sometime thing. Mattie 
Page (see Woodmen of the World Life In- 
surance Society v. Irick et al., 10 CCH Life 
Cases 654) was united in holy matrimony 
with Joseph Hightower in 1916. This union 
was thrice blessed with issue. Mattie and 
Joseph lived together in a state of wedlock, 
in the town of Denmark, until 1933, when 
they separated (for what reason, does not 
appear), Mattie going home to mother, some 
twenty miles away at Branchville, South 
Carolina. 


After a lapse of some eight years, concerned, 
as she might well be, about the absence of 
her husband, she consulted a lawyer and the 
local probate judge. What answer these 
worthies gave is not revealed. Anyhow, as 


THE INSURANCE LAW JOURNAL 


she said later, she had not heard from High- 
tower for eight years, and believed that he 
had “gone away”, and that she was free to 
marry again. This decent interval having 
passed, in 1941 she married Irick. Regret- 
tably, she omitted the formality of divorcing 
Hightower. 


Irick named her beneficiary of the balance 
due (after specific gifts) under his certificate 
of insurance in the Woodmen of the World. 
The new Iricks lived together, and were 
accepted in the community, and by Irick’s 
children by a former marriage, as man and 
wife. Then, in January 1944, the bell tolled 
for Irick and he passed on, presumably to 
that bourne where, as St. Paul says, there 
is no giving and taking in marriage. 


The Governing Statutes 


The South Carolina statutes governing fra- 
ternal benefit associations provided, as to 
persons to whom death benefits may be paid, 
that such payments shall be confined to 
“wife, husband, etc.” or “persons dependent 
on the member.” The laws of the State of 
Nebraska, the state of incorporation of the 
benefit society, contained similar provisions. 


To Mattie’s claim for the death benefit, the 
insurance company filed an interpleader, 
and deposited the funds into court, and 
Mattie Page and Irick’s children interpleaded 
for the fund. 


Did Hightower Stray? 


Mattie’s claim on the fund was twofold, first, 
as “wife”, and second, as a “dependent”. 
To substantiate her status as wife, Mattie 
testified that she had not heard from High- 
tower, believed that he had gone away and 
that she was free to marry again, and that 
she had married again in good faith, An 
unfortunate incident, concerning this phase 
of her case, occurred when Hightower ap- 
peared in court at the trial and was identi- 
fied by her as same. As a matter of fact, 
witnesses testified that Hightower had con- 
tinued to live at the old home at the town 
of Denmark, only twenty miles from Mat- 
tie’s bigamous abode in Branchville, and 
that he had never been away for any ex- 
tended period of time, and in fact had even 
been seen at the home of Mattie’s mother. 
The court commented uncharitably on the 
failure of Mattie to ascertain the where- 
abouts of Hightower and said that if she 
had done so, “she would have had no diffi- 
culty in locating him because apparently he 
remained right there all the time.” And 
further: “It appears that Branchville is a 
little over twenty miles from Denmark and 
it is inconceivable that a wife who left her 
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husband at the old homestead and moved 
to a home a little over twenty miles away 
should in good faith believe that he had dis- 
appeared or was dead.” 


Mattie Page as “Dependent” 


In South Carolina a bigamous marriage is 
void; so Mattie wasn’t a “wife”. Was she 
a “dependent”? She testified, without con- 
tradiction, that she had no independent means 
of her own; that before her marriage to 
Irick, she had been dependent on her mother 
for support; and that after the marriage 
Irick supported her entirely and she was an 
actual dependent. 


But, said the court: “What is meant by a 
dependent under this policy and the laws 
governing the same, and can one who is not 
a lawful wife of a deceased member, al- 
though relying on him for support, be named 
as a beneficiary under the guise of depend- 
ency?” Can one, indeed? The use of the 
word “guise” is a clue to the court’s answer: 
“In considering this matter we have to ac- 
cept the facts already found, namely, first, 
that her marriage to Irick was illegal, and 
second, that she knew or must have known 
that fact. Applying these findings to the 
test of what is a dependent, I have reached 
the conclusion that ‘dependent’ in the stat- 
ute law of both Nebraska and South Caro- 
lina means a legal dependency and not a mere 
status where one is dependent for support 
upon the favor or gratuity of another. Un- 
der the facts as found Mattie Page Irick not 
being a lawful wife was not entitled to sup- 
port from Irick and was not a legal depend- 
ent of his . . . The law does not favor 
dependency not based upon legal and moral 
grounds and the fact that a’ woman lives 
with a man and is actually dependent upon 
him for her bed and board does not give 
her any legal status or claim for dependency.” 


Compare Ronan v. Hortin 


It is interesting to compare the result in this 
decision of the U. S. District Court, for the 
Eastern District of South Carolina, with the 
resolution of an almost identical problem 
by the Court of Appeals of British Columbia 
in Ronan v. Hortin, decided November 14, 
1944 (commented on in the January, 1945, 
issue of the JOURNAL), where the court finds 
in favor of the insured’s concubine as bene- 
ficiary. There, both the beneficiary and the 
insured were separated from their respective 
spouses. Hortin’s wife knew of the illicit 
relationship between him and Mrs. Ronan; 
in fact she had visited them and had allowed 
the children to visit them. When Hortin 
took out the policy of insurance, he was 


equally uninhibited. He explained fully to 
the manager of the insurer’s office, the rela- 
tionship existing between Mrs. Ronan and 
himself. He was told by the insurer’s man- 
ager that the insurer would issue the policy 
in favor of Mrs. Ronan as a “dependent”. 
The membership certificate provided that 
the object of the Society was to relieve the 
husbands, wives, orphan children, or “other 
dependents” of members. The charter of 
the Society provided that its purpose was 
to make provision for the benefit of its mem- 
bers ... and for relieving “their husbands, 
wives, children, or other dependents.” 


Hortin died, and after his death the insurer 
acknowledged Mrs. Ronan as the beneficiary 
and would have paid the insurance money 
to her, had not claim been made by Hortin’s 
wife. On this occurring, it paid the money 
into court. 


Dependency In Fact 


A divided court (2 to 1) held that Mrs. 
Ronan was a dependent in fact. There was 
no requirement that the obligation of the 
deceased to furnish support rest on some 
moral, legal or equitable ground. The term 
“dependent” includes those whom the de- 
ceased did in fact support, and whom it is 
not unlawful for him to support. The word 
“dependent” must here be construed in the 
wide sense of one who is being maintained 
at another’s cost. While it may be morally 
wrong for a man to support his mistress, 
it is not legally wrong for him to do so. 
The law does not prohibit a policy in favor 
of a mistress, so long as the consideration 
for making the mistress beneficiary, is not 
the illicit relations between them. The dis- 
senting opinion of Mr. Justice O’Halloran 
could well serve as an opinion in the Irick 
case. 


Of course, from an equitable point of view 
the “widow”, Mrs. Ronan, appears more 
justly entitled than does Mattie Page In 
the first place, the facts had been fully dis- 
closed by Hortin to the insurer, and he had 
been informed by it that Mrs. Ronan 
could be named beneficiary. In the second 
place, there was a kind of estoppel against 
Mrs. Hortin, since she knew of the illicit 
relationship yet visited with the couple, and 
allowed the children to visit them. And 


- finally, Mattie brought her trouble on her- 


self by remarrying without divorcing High- 
tower. 


Perhaps, if the peculiar facts in the Hortin 
case were presented to an American Court, 
the rigors of the doctrine of Woodmen v. 
Irick would be tempered accordingly. 
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DEATH AT THE PARTY 


In Cutrell v. The John Hancock Mutual Life 
Insurance Co., digested in this issue, the in- 
sured apparently was shot by a householder 
attempting to scare away a prowler (the 
insured?) from his door in the nighttime. 
If death results to an insured as the direct, 
natural, and probable consequence of a vio- 
lation of law criminal in its nature, in which 
violation the insured was intentionally en- 
gaged at the very time of his death, his 
death is not accidental, still it will not be 
presumed in any case that the law has been 
violated. And the law indulges in a pre- 
sumption against injuries intentionally self- 
inflicted, inflicted or resulting from a criminal 
assault or unlawful acts of the deceased. 
The question of whether or not the insured’s 
death was accidental was held to be for the 


jury. 


The Braithwaite Case 


A somewhat similar problem, in violence at 
least, was involved in the case of Braithwaite 
v. Columbian Protective Ass’n, 52 N. Y. S. 
2d 835. There the wife of the insured had 
given a birthday party in her home. About 
fifteen women were at the party, in addi- 
tion to the husband of the hostess. In the 
midst of the celebration, some young men, 
described as “boys”, “crashed the party”. 
One of these uninvited guests got into an 
altercation with a young woman and slapped 
her. She complained to her mother, also 
one of the guests, and the mother then 
slapped the boy. The insured came over 
and said, “What’s going on here?”’, where- 
upon he was surrounded and attacked by a 
group of the boys and was stabbed by them. 
He died a short time later. 


Was the Insured “Taking an Active Part’? 


The policy under which the insured was cov- 
ered provided that, “No indemnity shall be 
paid for any disability caused directly or 
indirectly * * * as a result of brawls, fights, 
riots, or other disturbances when the insured 
is taking an active part in such demonstra- 
tion.” Was the insured taking an active part 
in a fight or brawl when lie was stabbed? 


“What's Going on Here?” 


In entering judgment for the plaintiff, the 
court said: “All the language of the excep- 
tion must be given consideration and the 
point here involved comes down to the ques- 
tion as to what is meant by the following 
language: ‘when the insured is taking an 
active part in such demonstration’. The only 
active part the insured may be said to have 


THE INSURANCE 


LAW JOURNAL 


taken, in this incident, is the question he 
asked when he walked up: ‘What’s going 
on here?’ There is not a word of evidence 
to show that the decedent took any part in 


any fight. It is not shown that he struck 
any blow or tried to strike any blow. Of 
course, it may be that something more hap- 
pened between the insured and these boys 
than appears in the testimony. The defend- 
ant rested on the plaintiff’s, case, and the 
case must be decided on the evidence pre- 
sented. I think the defendant’s construc- 
tion of the language of the exception is a 
strained one, as applied to the facts here. 
This unfortunate affair occurred in the home 
of the insured. To my mind, his walking 
over and asking the question: ‘What’s going 
on here?’, without anything more, is not 
sufficient to convey the idea that he was 
taking an active part in a brawl or fight.” 


The court was further of the opinion that 
the exculpatory clause, which refers only to 
a disability, should not apply in the case of 
a death. 


“S.E.U.A.” IN NEW JERSEY 


An interesting challenge, based on the S. E. 
U. A. case, to the power of the States to 
regulate foreign insurers equally and on the 
same basis as domestic, was rejected re- 
cently in New Jersey, in the case of Keehn, 
Rec’r v. Hi-Grade Coal and Fuel Company, 
in an able nisi prius decision of Judge Rich- 
ard Hartshorne, of the Essex County Court 
of Common Pleas. The Plaintiff, receiver of 
the Central Mutual Insurance Company of 
Chicago, an insolvent Illinois mutual, sued 
the defendant, a New Jersey corporation, to 
recover an insolvency assessment against it 
as a member-policyholder. 


Foreign Insurers in New Jersey 


One of the principal defenses pleaded by the 
defendant was that the insolvent insurer 
had at no time complied with the New Jer- 
sey statutes. “Among other things, these 
statutes require out-of-state insurance com- 
panies, in order to transact business in New 
Jersey, to appoint ‘agents resident’ in New 
Jersey, .. . to file with the Department of 
Banking and Insurance its charter, to sat- 
isfy the Commissioner of the propriety of 
its condition and methods of operation, to 
constitute him its attorney for the service 
of process, to obtain his certificate as to 
such compliance, and not to solicit or nego- 
tiate any insurance by itself ‘or by its brokers, 
agents, solicitors, surveyors, canvassers, or 
other representatives’, the statutes further 
requiring brokers who write for any admit- 
ted company to be licensed. ... The purpose 
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of these statutes is to ‘protect the public 
against imposition which might otherwise 
be practiced by wholly irresponsible com- 
panies,’” The company here met none of the 
above requirements. 


The Right to Sue 


The defendant contended that this failure 
to comply with the New Jersey laws pre- 
vented the receiver from suing in New Jersey 
to recover on the insolvency assessments. 
Cunningham v, Brockway Fast Motor Freight, 
Inc., 18 N. J. M. 101, and Keehn v. Laubach, 
22 N. J. M. 380, 39 A. (2) 73, were relied 
on by the defendant, both of which cases 
were decided before the South Eastern Un- 
derwriters decision of the United States 
Supreme Court. 


The plaintiff moved to strike this defense, 
and relied on the doctrine of the S. E. U. A. 
case that insurance is interstate commerce, 
and that the state cannot impose conditions 
on a foreign insurer engaged in interstate 
commerce. 


“intimately Related to Local Welfare” 


In denying this motion, and refusing to 
strike the defense, the New Jersey court 
said: “However, while the South Eastern 
case does change the previously established 
doctrine the Court, in that very case, itself 
intimates that its decision does not ‘neces- 
sarily invalidate many state laws regulating 
insurance,’ adding: ‘It is settled that for 
constitutional purposes certain activities of 
a business may be intrastate and, therefore, 
subject to state control’; while other activities 
of the same business may be interstate 
and, therefore, subject to federal regula- 
tion. And there is a wide range of business 
and other activities which, though sub- 
ject to federal regulation, are so intimately 
related to local welfare that in the absence 
of congressional action they may be regu- 
lated or taxed by the states * * * And 
the fact that particular phases of an inter- 
state business or activity have long been 
regulated * * * by states has been recog- 
nized as a strong reason why, in the con- 
tinued absence of conflicting congressional 
action, state regulatory * * * laws should 
be declared valid.” 


Intrastate Activities 


The opinion of the New Jersey court con- 
tinues: “Thus, if an out-of-state insurance 
company, instead of merely accepting an 
application from a New Jersey resident in Illi- 
nois and writing its policy there, and there- 
after mailing it to the resident, actually does 
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business in New Jersey, by having a repre- 
sentative solicit such policy, procure same, 
obtain payment of the premium and, per- 
chance, as well inspect and supervise the 
property covered, all within the State of 
New Jersey, it would seem that these acts 
are all intrastate activities, ‘and therefore 
subject to state control’. Further, since 
these acts are also ‘intimately related to 
local welfare’, in that, if the company is 
irresponsible, a fraud would be perpetrated 
upon New Jersey citizens in taking the 
premium it would seem that such 
acts ‘may be regulated * * * by the states’, 
particularly in view of the present ‘absence 
of congressional action’ in regard to the 
regulation of insurance, all in accordance 
with the rule enunciated by the court in its 
far-reaching decision in the South Eastern 
case. 


“In short, the fact that the business of in- 
surance, as now conducted throughout the 
country, is to be deemed interstate commerce, 
would not, in the absence of conflict- 
ing congressional action, seem to invali- 
date, as to out-of-state companies doing 
business in New Jersey, such nondiscrimina- 
tory provisions of the New Jersey insurance 
laws, as are reasonably requisite to protect 
New Jersey citizens. 


Was the Plaintiff “Doing Business”? 


“No contention having been made that the 
above statutes are discriminatory against 
out-of-state companies, the next question is 
whether the company here was doing busi- 
ness in fact within New Jersey. For, the 
crux of the State’s jurisdiction is whether 
or not the company was in truth within 
both the protective and regulative power of 
the state.” 


Production of Further Proof 


This question, the court held, it could not 
decide upon the pleadings and supporting 
affidavits presented on the motion to strike, 
and so, the question as to whether the com- 
pany here had been doing business in New 
Jersey and so should have complied with 
the above provisions of the New Jersey stat- 
utes was reserved for the production of 
further proof, either at or before the trial. 


Further progress in this case will be watched 
with interest. 


Of Counsel 


Saul J. Zucker of Kristeller & Zucker, 
Newark, N. J., represented the defendant. 
Samuel M. Hollander represented the plain- 
tiff. The Attorney General for the State of 
New Jersey appeared as amicus curiae. 


THE COURTS ARE DOING 


Automobile Negligence 
and Insurance 


IN THE CURREN T P ARADE OF CASES mmwncicerimnniaaninnoemmmunemennninitemanmnnmmcmutuoaraniomnesnn 


DAMAGES—LOSS OF USE: 
Reasonable time for repairs (lowa) page 224 


DECLARATORY JUDGMENT— 
WAIVER OF NOTICE: 


Written notice of accident (Cal.) page 225 
DOUBLE-PARKING—CHILD 
INJURED: 
Proximate cause—Concurrent negli- 
gence (Penn.) 
EMPLOYEE v. INDEPENDENT 
CONTRACTOR: 
Commission salesman (Cal.) 
FIRE COMMISSIONER— 
IMMUNITY FROM PERSONAL 
LIABILITY: 


Exempting statute construed (IIl.) page 226 
GARAGEMAN’S LIABILITY—CAR 
STOLEN FROM GARAGE: 
Prima facie case (Ill.) 


HOOKING RIDE ON BUS—MINOR 
TRESPASSER: 


Proximate cause (Mass.) 


HUMANITARIAN DOCTRINE— 
BLIND PEDESTRIAN INJURED: 
Carrying white cane—Duty to avert 
danger (Mo.) 


page 225 


page 226 


page 227 


page 228 


page 228 


HUTNUOETMAGERPOON NNO TL ENON ant 


DAMAGES-LOSS OF USE 
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(IOWA) 
@ Reasonable time for repairs 


When an automobile is damaged, not be- 
yond repair, the measure of damages is the 
reasonable cost of repair plus the reasonable 
value of the use of the car while being re- 
paired with ordinary diligence, not exceed- 
ing the value of the car before the injury. 
The truck of the plaintiff Kohl was damaged 
while parked at the curb. He recovered a 
judgment of $1279.24, which assessed $450 
for loss of use of the truck. The defendant 
appealed on the ground that allowance of 
the loss of use was improper because not 
limited to the period of time it would reason- 
ably take to repair the truck, and because 
there was no competent proof of the value 
of the loss of use. The judgment was affirmed 
on condition that plaintiff remit the amount 
of the loss of use allowed him. 
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MISTRIAL—LITIGANT’S CON- 
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Influencing the jury (N. J.) page 230 
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Abuse of judicial process (Cal.) page 229 


RAILROAD’S LIABILITY—SMOKE 


ENVELOPING HIGHWAY: 
Proximate cause (Tex.) page 231 


SETTLEMENT VACATED— 
MUTUAL MISTAKE: 


Nine years after settlement—Mi- 


nor’s injuries ( Minn.) page 231 
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Causal connection (Conn.) 


page 232 


page 233 
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“There was no competent evidence as to 
what length of time was reasonably re- 
quired for the repairs; the jury was nowhere 
told that recovery for loss of use must be 
limited to the time the car was being re- 
paired with reasonable diligence; and the 
jury was nowhere told that the allowance for 
cost of repair and loss of use must not 
exceed the value of the property before the 
injury.” Further, the court held that there 
was no competent proof of:loss of use, The 
plaintiff “testified that the value of the loss 
of use was $30 per day. ‘That is what the 
truck was worth to me at that time * * * 
that wouldn’t be my profit.’ At no time did 
he indicate that his estimate was of local 
rental value exclusive of driver and other 
expenses, nor was there other evidence bear- 
ing on rental value or as to whether other 
similar equipment was locally available.” The 
judgment for the plaintiff was affirmed on 
condition that he remit the amount which 
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the jury allowed for the loss of use.—Kohl 
v. Arp et al., appellants. Iowa Supreme 
Court. March 6, 1945. 22 CCH AUTOMOBILE 
Cases 540. 


Elliott, Shuttleworth & Ingersoll, Cedar Rapids, 
Iowa, for appellants. 


John D. Randall, Cedar Rapids, Iowa, for ap- 
pellee. 


DECLARATORY JUDGMENT-— 
WAIVER OF NOTICE 


(CALIFORNIA) 


e Written notice of accident 
Verdicts treated as advisory 


The plaintiff insurer filed a declaratory judg- 
ment action for a declaration of its rights 
and liability under an automobile liability 
policy issued to the defendant Fereva. Also 
made defendants were Charles and Dora 
Dickinson, who had recovered judgments 
against Fereva for injuries sustained in an 
automobile accident, and the defendant Kemp, 
injured in the same accident, but who had 
not yet recovered a judgment in the action 
which he had brought against Fereva. The 
Dickinsons filed a cross-claim asking for 
a judgment against the insurer in the amount 
of their judgments against the insured. Fereva 
had failed to give the insurer written notice 
of the accident as required by the terms of 
the policy. The jury returned verdicts in the 
present action in favor of the insured and 
Kemp, and verdicts in favor of the Dickin- 
sons on their cross-claims. The trial court 
treated the jury verdicts as purely advisory, 
made a finding that no notice either written 
or oral, had been given to the insurer, and 
entered judgment in favor of the insurer. 
On appeal this judgment was reversed, with 
directions that the verdicts of the jury be 
reinstated and judgments entered in con- 
formity therewith. 


The defendants had demanded a jury trial 
of all the issues. The right to a jury trial 
of factual issues ordinarily triable to a jury 
is expressly preserved by the declaratory 
judgment statute. In the absence of the 
procedure for declaratory relief it is plain 
that the issues here litigated could have been 
developed only in an action at law on the 
policy. A party may not, merely by re- 
versing the normal procedure, deprive his 
adversary of the right which would other- 
wise be his to have his case determined by 
a jury ... The issues here tried pertaining 
to the giving and to the waiver of notice 
are basically legal. The issue of estoppel 
in pais tendered in the amended answers, 
while equitable in origin, has long been one 
cognizable as of course in the courts of 


1945 


common law ... The policy required written 
notice of accident to be given the insurer 
or any of its authorized agents ‘as soon as 
practicable’. There was abundant evidence 
to justify the jury’s implied finding of a 
waiver of the requirement... The accident, 
which was at first thought trivial, occurred 
February 25, 1940. The insured testified 
that he orally notified the insurer thereof 
within three to seven days, and that no 
objection to the form of the notice was made 
either then or thereafter. It is apparent that 
abundant time remained in which to remedy 
any formal or other defects in the notice 
actually given.” The California statutes pro- 
vide that “all defects in a notice of loss, 
or in preliminary proof thereof, which the 
insured might remedy, and which the in- 
surer omits to specify to him, without un- 
necessary delay, as grounds of objection, are 
waived. They further provide that delay in 
the presentation of notice or proof of loss 
is waived if the insurer omits to make objec- 
tion promptly and specifically upon that 
ground.” Furthermore there was evidence 
pointing strongly in the direction of an 
implicit waiver of the policy requirement, 
such, for example, as the receipt without 
objection of a written notice prepared and 
signed in April 1940 in the office of a repre- 
sentative of the insurer to whom the insured 
had been referred by the company. There 
was, moreover, evidence of a custom of the 
insurer, known to and relied on by the in- 
sured, as accepting oral notice of accident. 
Judgment for the insurer was reversed.— 
Dickinson et al., appellants v. General Acci- 
dent Fire and Life Assurance Corporation, 
Ltd. United States Circuit Court of Appeals, 
Ninth Circuit. February 1, 1945. 22 CCH 
AUTOMOBILE CASEs 349. 


DOUBLE-PARKING-CHILD INJURED _ 


(PENNSYLVANIA) 


e Proximate cause 
Concurrent negligence 


The seven-year-old plaintiff intended to cross 
from the northwest corner, where she was 
standing, to the northeast corner. She looked 
to the south and saw no cars coming. To 
the north, near the corner, a truck was 
double-parked, so that at first she was not 
able to see if there was any traffic coming 
from the north. She walked out into the 
intersection until she had passed the parked 
truck, almost to the middle of the street, 
to a position where she could see traffic 
coming from the north. She then saw an 
automobile which was almost upon her. She 
was unable to avoid it, and was struck and 
injured. Her suit was brought against the 
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driver of the car which struck her and the 
owner of the double-parked truck. Judg- 
ments were rendered against both of them. 
The truck-owner appealed on the ground that 
the negligent driving of the car which struck 
the plaintiff was an intervening cause, which 
was the sole proximate cause of the acci- 
dent. 


The truck was double-parked in violation of 
city ordinance and state statute. “We are 
of the opinion that the illegal parking of 
appellant’s truck was a causal and substantial 
factor in minor plaintiff's injury, and that 
the intervening act of Bowers was not a 
superseding cause, although it was a con- 
tributing cause and a proximate factor in the 
happening of the accident. We think 
the jury was justified in concluding that 
the harm to minor plaintiff was actually 
ensued, was reasonably likely to ensue as a 
result of the illegal parking of appellant’s 
truck. . It is apparent that appellant’s 
truck, as parked, cut off the view of pedes- 
trians crossing Walnut Street and operators 
of motor vehicles using that thoroughfare. 
.. . Appellant’s negligence in parking the 
truck as it did was an immediate and not 
a remote cause of the accident. There would 
have been no injury to the minor plaintiff 
but for the negligence of appellant, which 
first put the minor plaintiff in peril and which 
existed when the negligence of Bowers turned 
the peril into actual injury ... The loca- 
tion of appellant’s illegally parked truck put 
minor plaintiff in a perilous position in crossing 
the street.” Judgments for the plaintiff were 
afirmed.—Marchl, etc., et al. v. Dowling 
& Company, Inc., appellant. Pennsylvania 
Superior Court. March 12, 1945. 22 CCH 
AUTOMOBILE CAsEs 597. 

Graham, Yost, Meyers & Graham, Johnstown, 
Pa., for appellant. 

Edward J. Harkins, Johnstown, Pa., for ap- 
pellee. 


EMPLOYEE V. INDEPENDENT 

CONTRACTOR-—COMMISSION 
SALESMAN 
(CALIFORNIA) ; 


e Right to control activities of employee 


“Q. Whatever Mr, Henderson tells you to do 
you do it? 

“A. Well, he doesn’t have to tell me what to 
do, but he can tell me what to do.” 


This was the reply of defendant Dix, an 
agent of defendant Henderson Livestock 
Commission Company, when queried in the 
course of the trial about his relationship 
with the defendant Henderson. Did Hen- 
derson have the right to control the activi- 
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Was Henderson really his 
Plaintiffs con- 
tended that Dix was acting within the course 
of his employment at the time of the auto- 
mobile collision between their car and that 
driven by Dix, and that Henderson, as his 


ties of Dix? 
“boss,” as Dix called him? 


employer, was liable. In the appeal the 
Henderson company asserted that Dix was 
an independent contractor. It was shown 
in the testimony that defendant company 
had offices in the Union Stock Yards and re- 
ceived commissions from owners for selling 
their livestock. Dix was paid seventy-five 
per cent of the commission from the sale of 
stock which he delivered, and although he 
was guaranteed compensation of $250 a 
month, not until several months after the 
accident did he earn enough to cover the 
commission. He used his own car but was 
allowed five cents a mile while using it. 
Henderson deducted from his earnings sums 
for Social Security and Unemployment In- 
surance. Dix had a contract with another 
commission house at the time of the acci- 
dent but testified that at the time of the 
accident he was engaged in selling stock for 
Henderson only. 


The court decided that Dix was an employee 
of Henderson at the time of the accident. 
“That Henderson had the right to discharge 
Dix, who in turn had the right to quit at 
any time, is apparent from the evidence. It 
is clear that the jury could reasonably draw 
the inference that Henderson had the right 
to control the activities of Dix not only from 
the facts and circumstances but from 
the direct testimony of Dix, who referred 
to Henderson as his “boss” and stated: 
“Well, he didn’t have to tell me what to do, 
but he can tell me what to do.” .. . If 
Dix had been on a mission for some other 
commission house at the time of the acci- 
dent appellant unquestionably would not be 
liable for plaintiffs’ injuries but we are satis- 
fied that the jury was justified in finding that 
at the time of the accident Dix was on a 
mission for Henderson and was working 
within the scope of his employment with 
Henderson.”—Graetch et al. v. Henderson, 
appellant. California District Court of Ap- 
peal, Second District, Division Two. Feb- 
ruary 19, 1945. 22 CCH AUTOMOBILE 
Cases 606. 


FIRE COMMISSIONER—IMMUNITY 
FROM PERSONAL LIABILITY 


(ILLINOIS) 
e Exempting statute construed 


Is a fire commissioner’s ride to a burning 
building more urgent than an ambulance 
driver’s emergency trip to a hospital or a 
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police car’s pursuit of a fleeing criminal? 
The Illinois Supreme Court thought so in 
a recent case. While driving to the scene 
of an alarm, John Raleigh, fire commis- 
sioner for the town of Cicero, met with an 
accident when his automobile collided with 
that of Katherine and Archer Hansen. The 
basis of the Hansen suit to recover for in- 
juries suffered by Mrs. Hansen and for dam- 
age to the car was a State statute providing 
that “in no case shall a member of a mu- 
nicipal fire department be liable in damages 
for any injury to the person or property of 
another caused by him while operating a 
motor vehicle while engaged in the perform- 
ance of his duties as fireman.” Counsel for 
the Hansens claimed unconstitutional the 
portion of the law just quoted, urging that 
“it is special legislation in violation of sec- 
tion 22 of article IV of the constitution in 
that it unreasonably discriminates in favor 
of firemen operating automobiles in re- 
sponding to a fire alarm and against drivers 
of police ambulances and other emergency 
vehicles. Section 22 of article IV of the 
constitution prohibits the General Assembly 
from passing any local or special law grant- 
ing to any corporation, association or indi- 
vidual any special or exclusive privilege, 
immunity or franchise whatever. This pro- 
vision supplements the equal protec- 
tion provision of the fourteenth amendment 
of the Federal constitution and prevents the 
enlargement of the rights of one or more per- 
sons in discrimination against the rights of 
others.” 


The court, however, upheld the constitu- 
tionality of the act on the ground that “fire 
protection is a matter of public welfare in 
which the general public has a vital interest.” 
The opinion reads further: .“It certainly 
cannot be said that delay or interruption in 
the operation of an ambulance or the opera- 
tion of a police car in pursuit of a fleeing 
criminal is fraught with possibility of the 
same extensive and disastrous effect to the 
entire community as delay or interruption of 
an automobile conveying a fireman to the 
scene of a fire A fire, if unchecked 
in its early stages, may become beyond 
control and lay waste the greater portion or 
the whole of a municipality.” Therefore, in 
view of the close alliance between the per- 
formance of his duty and the public welfare, 
and since he was in the act of performing 
his duty when the accident occurred, fire 
commissioner Raleigh was deemed exempt 
from: liability—Hansen et al., appellants v. 
Raleigh, appellee. Illinois Supreme Court. 
March 21, 1945. 22 CCH AvrTomosILe 
Cases 628. 


Lloyd C. Moody, Herbert Bebb, Chicago, II1., 
for appellants. 


Charles W. Lamborn, Chicago, IIl., for appellee. 
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GARAGEMAN’S LIABILITY—CAR 
STOLEN FROM GARAGE 


(ILLINOIS) 
@ Prima facie case 


The manager of the garage made inquiry of 
three of the boy’s former employers before 
hiring him. One of them gave a favorable 
reference. Not hearing from the others, he 
hired the boy. Later, however, on hearing 
from one of the employers that the boy had 
been caught stealing, he discharged him. 
The plaintiff stored his car at the defendant 
garage over the week-end. On Saturday 
night after the building had been locked, 
the boy and his companions broke in by 
forcing open a window, took the keys from 
the desk of the manager, and forcing open the 
entrance door to the garage, took out the 
plaintiff’s car. In the course of driving it, 
they turned it over into a ditch. The owner 
of the car sued the garage and recovered a 
verdict, but the trial court entered judgment 
for the defendant notwithstanding the ver- 
dict. On appeal this judgment was affirmed. 
The court held that the evidence showed 
that the car was “stolen from the custody of 
the defendant from a locked garage during 
the night time by three boys none of whom 
were in the building in course of or during 
the time of any employment; that the un- 
controverted evidence further shows that 
the defendant had locked and closed the 
building; that entrance was gained by the 
use of sufficient force to press open one of 
the windows during the night time by com- 
mission of the crime of burglary, whether 
the window catch was, or was not broken, 
followed by forcing open the hasp and pad- 
lock on the doors: by procurement of the 
keys from the office and using sufficient 
force to gain entrance to plaintiff’s car and 
then driving it away without the knowledge 
or consent of the defendant. A bailee is not 
an insurer against loss or injury to the bail- 
ment, but is charged with the exercise of 
such reasonable care as an ordinarily pru- 
dent person would exercise under the same 
or like circumstances in the protection of his 
own property. While the Edwards boy 
gained previous knowledge concerning the 
structure and means of possible entrance and 
exit to and from the building, it cannot be 
said as a reasonable inference from this testi- 
mony nor from the failure of the defendant 
to gain advance knowledge as to his char- 
acter from every possible source of inquiry 
before employing him under the particular 
facts and circumstances detailed in the testi- 
mony, followed by the burglarious entry of 
the boys into the building, constituted proof 


of actionable negligence or want of ordinary 
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Judg- 
ment for the defendant was affiirmed.— 
Lathrop, appellant v. Goodyear Tire and 
Rubber Company, Inc. Illinois Appellate 
Court, Third District. February 28, 1945. 
22 CCH AvuromosiLe CAsEs 443. 

Carson & Appleman, First National Bank Bldg., 
Urbana, Ill., for appellant. 

Henry I. Green, Oris Barth, 301 West Main St., 
Urbana, Ill., H. O. Sweany, Akron, Ohio, for 
appellee. 


care on the part of the defendant.” 


HUMANITARIAN DOCTRINE—BLIND 
PEDESTRIAN INJURED 


(MISSOURI) 


e Carrying white cane 
Duty to avert danger 


New symbols of danger. constantly arise 
which the alert motorist must learn to react 
to. Plaintiff had suffered from birth from 
retinitis pigmentosis, a disease of the eyes, 
which had grown progressively worse up to 
the time of the accident. At that time the 
plaintiff had practically no side vision. He 
was walking across the driveway leading 
into the filling station at the corner of the 
intersection, carrying a portfolio (he was 
engaged in selling hardware which he per- 
sonally delivered), and was using a white 
cane. The defendant drove into the drive- 
way of the service station, and the side of 
his car struck and injured the plaintiff. From 
a verdict and judgment for plaintiff, the de- 
fendant appealed on the ground that there 
was no evidence on which to go to the jury 
on the “humanitarian” theory. 


“From the evidence most favorable to plain- 
tiff the jury could have found that when 
defendant’s automobile entered the driveway 
he saw plaintiff approaching the driveway 
from the north, steadily walking straight 
ahead with his eyes to the front, at a point 
six feet north of the point of collision; that 
Roessel drove his car without warning at a 
speed of fifteen miles per hour, from the left 
rear, diagonally across plaintiff's path; that 
Roessel knew that plaintiff suffered from 
impaired vision because he carried a white 
cane in his left hand, the side nearest de- 
fendant; that when he entered the driveway 
he knew that plaintiff was in impending and 
immediate peril, because plaintiff's appear- 
ance and conduct indicated that he was 
oblivious of the approach of the car, unless 
Roessel did something to avert the danger; 
and that Roessel had ample time to have 
sounded a warning but failed to do so. It 
is true that Roessel said that he did not see 
the cane but, since plaintiff carried it, the 
jury could have believed that defendant saw 
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it . . . Proof of obliviousness and of 
Roessel’s knowledge thereof was essential 
to plaintiff's right of recovery. Plaintiff 
carried a white cane which, Roessel said, 
would have indicated to him, if he had seen 
it, that plaintiff was blind. Roessel saw, or 
could have seen, if he had looked, that which 
was plainly visible; and it was his duty to 
look and to see Since he saw or could 
have seen, a man with impaired vision 
(whom he would have considered to be 
blind) six feet north of the path of the car, 
walking directly and steadily forward toward 
the path of the automobile, there was evi- 
dence of plaintiff’s obliviousness and of his 
immediate and impending danger . . . It 
is urged that ‘usually’ a humanitarian negli- 
gence case must fail when plaintiff walks or 
drives into the side of a vehicle . . . Of 
course, such a case must fail unless it is 
shown that plaintiff was in imminent and 
impending danger and oblivious thereof or 
unable to extricate himself and the defend- 
ant saw and observed, or could have seen and 
observed, plaintiff’s said danger and his 
obliviousness or inextricability in sufficient 
time to have stopped, swerved, slowed or 
warned. In this case there was sufficient 
evidence to support the verdict on this 
point.” The judgment for plaintiff was 
affirmed.—Cardis v. Roessel et al., appellants. 
Kansas City Court of Appeals, Missouri. 
March 5, 1945. 22 CCH AvutomosiLe 
Cases 562. 

Hogsett, Trippe, Depping & Houts, Kansas City, 
Mo., for appellants. 

Cope & Hadsell, Walter A. Raymond, Kansas 
City, Mo., for respondent. 


HOOKING RIDE ON BUS— 
MINOR TRESPASSER 


(MASSACHUSETTS) 
@ Proximate cause 


Johnny Hook-a-Ride is always getting him- 
self and others into trouble. The twelve- 
year-old “Johnny” in this case hopped a 
bus which was headed—as he was—in the 
direction of a favorite boys’ club. He held 
onto a partly-open window to the right and 
back of the driver until the bus slowed down 
in the busy neighborhood where the club 
was located. When he thought the time was 
right, he jumped off, bumped into an auto- 
mobile and fell down in back of the wheels 
of the bus. “It all happened pretty quickly,” 
testified an onlooker. Counsel for the boy 
blamed the accident on the negligence of the 
driver of the Boston Elevated Railway Com- 
pany bus, because he should have been on 
the watch for straggling boys and girls in 
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an area crowded with pedestrians, including 
young people from the boys’ club, but since 
“it all happened pretty quickly” and the boy 
was admittedly a trespasser, the court held 
that the trespass by the plaintiff was “so 
intimately connected with his injury as a 
proximate cause that as matter of law he 
is barred from recovery.”—Scott v. Boston 
Elevated Railway Company (and a companion 
case). Massachusetts Supreme Judicial 
Court. March 5, 1945. 22 CCH Auvrto- 
MOBILE CASES 631. 


T. H, Mahony, R. F. Roach, for plaintiffs. 
S. C. Rand, F. R. Johnson, for defendant, 


INSURANCE QUESTION 
TO WITNESS—NEW TRIAL 


(TEXAS) 


e Accident insurance — 
Necessity of moving for mistrial 


The father sued as next friend for injuries 
suffered by his daughter Louise when she 
was struck by the automobile of the defend- 
ant. While the father was testifying, he was 
asked the following question by the de- 
fendant’s counsel: “ Your daughter 
(Louise Jeffrey) worked at the Consolidated 
Aircraft Company at the time this occurred, 
didn’t she?” He answered: “Yes, sir”. 
The further question was then asked: 
“Q. And she, like all the Consolidated Air- 
craft Company employees, had a policy of 
health and accident insurance?” At this 
point plaintiff's counsel objected, and the 
court sustained the objection. Defendant’s 
counsel then said: “Your honor, he (J. A. 
Jeffrey) has brought this suit, alleging that 
he had to pay the doctors and hospital.” 
Co-counsel added: “I thought we might be 
permitted to show that the insurance com- 
pany paid it.” On motion the court ex- 
cluded the inquiry and all remarks about 
insurance, and instructed the jury not to con- 
sider either. On appeal by the plaintiff from 
a judgment for the defendant, the case was 
reversed. 


- 


Defendant’s counsel raised the ques- 
tion of plaintiff, J. A. Jeffrey, being protected 
by insurance. Evidently he thought that 
such fact would relieve him of liability or 
in some other way help him in the eyes of 
the jury; it should do neither. There is noth- 
ing in the record to indicate the provisions 
of any health and accident insurance policy 
that Louise Jeffrey may have carried, and 
even though it had provided that such in- 
surance company would pay doctor and 
hospital bills, defendant was a stranger to 
such contracts and they would not inure to 
his benefit. If it be conceded that Louise 
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L she was a 
minor and absent evidence of emancipation 
by the father, the premiums were paid out 


had purchased such policies, 


of the father’s funds. We will not assume 
that the jury, under the facts before us, 
could draw the line of distinction between 
what they might perceive to be the nature 
of such insurance and those of liability and 
indemnity insurance which so many times 
have been held to be prejudicial error when 
injected into the case. The manner in which 
defendant’s counsel asked the question, and 
his subsequent remark, without evidence to 
support either, informed the jury: that all 
employees of the Aircraft Company carried 
health and accident insurance, and that such 
insurance provided that the insurance com- 
pany paid doctor and hospital bills, which 
may or may not have been facts. Ordinarily 
when a plaintiff leads a jury to believe the 
one being sued is protected by insurance 
a court may summarily declare a mistrial; 
this, in many instances, would be beneficial 
to a defendant, but it does not follow that 
when a defendant intentionally or inadvert- 
ently apprises the jury of such things that 
a plaintiff must move for a mistrial and 
thereby benefit the defendant .. . The 
court sustained the motion to withdraw all 
that was said about the insurance policy but 
the harmful effect must have necessarily re- 
mained in the minds of the jurors.” An- 
other error was in the court’s submitting a 
special issue which inquired as to the de- 
fendant’s speed at the time of the collision 
instead of giving plaintiffs’ requested issue 
inquiring of the rate of speed at the time 
the defendant applied his brakes. “Obvi- 
ously when Louise was struck the automo- 
bile had been materially slowed down, and 
its rate of speed ‘at the time it struck her’ 
would not necessarily be the test of defend- 
ant’s negligence.” For these reasons the 
judgment for the defendant was reversed, 
and the cause remanded for a new trial.— 
Chapman et al., appellants v. Evans. Texas 
Court of Civil Appeals, Second Supreme 
Judicial District. March 16, 1945. 22 CCH 
AUTOMOBILE CASEs 591. 

H. W. Allen, Hamilton, Tex., Todd, Crowley & 
Gambill, Fort Worth, Tex., for appellants. 

C. O. McMillan, Stephenville, Tex., Lem Bil- 
lingsley, Fort Worth, Tex., for appellee. 


PLEADING ALLEGATION 
OF DATE OF ACCIDENT 


(CALIFORNIA) 
© Abuse of judicial process 


The plaintiff's complaint in the present ac- 
tion alleged that the defendant insurer had, 
on a date well known to the defendant, is- 
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sued a policy of insurance by which it 
agreed with its insured Neilson that if the 
latter should injure the plaintiff Corum by 
reason of negligent driving of an automo- 
bile by Neilson, the company would pay 
Corum for such damages as should be sus- 
tained by reason of Neilson’s negligence. It 
then alleged that “on a date well known to 
the defendant”, Neilson did injure Corum 
by negligent driving of his automobile. The 
trial court sustained the defendant’s special 
demurrer to the plaintiff’s second amended 
complaint, setting out substantially the 
above allegations. The ground of the de- 
fendant’s special demurrer was that the 
complaint failed to allege the date of the 
automobile accident, so that the defendant 
could not ascertain if the accident was cov- 
ered by the policy that was issued to Neil- 
son, and could not ascertain if the cause 
of action was barred by the statute of 
limitations. 


The Court of Appeals, taking cognizance 
of its own records, said that its records 
showed that a previous action apparently 
brought by the same plaintiff against the 
same defendant, resulted in a judgment in 
favor of the defendant, and an appeal by 
the plaintiff therein was dismissed in 1936. 
The special demurrer here is well taken, in 
that the complaint should allege the date of 
the accident so that the defendant and the 
court may know if the suit is barred by the 
statute of limitations. Furthermore, if this 
were a suit on an ordinary automobile lia- 
bility policy, the plaintiff would have no 
action against the defendant, Neilson’s in- 
surer, until he had recovered a judgment 
against Neilson. According to the records 
of the court, there was in 1936 a final judg- 
ment in favor of Neilson. But it is impos- 
sible to tell from the complaint here if the 
suit is one on an ordinary policy. The com- 
plaint “is carefully drawn to avoid such limita- 
tion by alleging the existence of a most 
unusual type of policy whereby the insur- 
ance company is alleged to have contracted 
with Nielson that if Nielson injured Corum 
the company would pay Corum damages. 
Such a policy might have been written and 
we cannot determine on this appeal whether 
that has occurred... . If may be that the 
present complaint was drawn so as to get 
past a demurrer, and so as to get to trial on 
a purely fictitious and nonexistent cause 
of action. If so, it constitutes an abuse of 
judicial process. To take up the time of 
the courts with an action known by the at- 
torney to be false and fictitious is clearly an 
abuse of judicial process. .. . If upon such 
a hearing it develops that there has been a 
deliberate intentional abuse of the judicial 
processes by counsel for appellant, the trial 
court possesses full and complete powers 
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to punish such abuse by contempt proceed- 
ings or otherwise. . . . The judgment is 
reversed and the trial court directed to per- 
mit plaintiff to amend the complaint.”— 
Corum, appellant v. Hartford Accident and 
Indemnity Company. California District 
Court of Appeal, First District, Division 
One. February 9, 1945. 22 CCH Automo- 
BILE CaSsEs 477. 


Alfred J. Hennessy, for appellant. 


Jesse H. Steinhart, John J. Goldberg, for re- 
spondent. 


MISTRIAL-LITIGANT’S 
CONVERSING WITH JURY 


(NEW JERSEY) 


@ Influencing the jury 
Duty of court to declare a mistrial 


Though the court had instructed the jury 
immediately after it was impaneled and 
sworn in, and before the case was opened 
to them by counsel, not to discuss the case 
with any one during the recess, one of 
the plaintiffs, Musto, sat on a bench in the 
corridor outside the courtroom, during the 
recess, with some of the women jurors and 
engaged one or more of them in conversa- 
tion. Counsel for the defendants immedi- 
ately informed the court of the incident and 
moved for a mistrial. After denying the 
motion, the court, before proceeding with 
the trial, privately and separately examined 
Musto, and three of the women jurors in 
question, in the court’s chambers, counsel 
not being present. The court then informed 
counsel that he was convinced that no one 
was prejudiced by the conversation, and 
reiterated his ruling denying the motion 
for a mistrial. The trial resulted in verdicts 
in favor of the plaintiffs, totalling $46,000 
against the defendants. The Supreme Court 
affirmed, and a further appeal was taken 
to the Court of Errors and Appeals, on the 
ground that the trial court abused its dis- 
cretion in refusing to grant a motion for a 
mistrial. It was held that a mistrial should 
have been declared. 


“An examination of the testimony taken 
before the trial judge of the nature and ex- 
tent of the conversations discloses a dis- 
crepancy between the witnesses as to what 
had been said or heard; and as perhaps, 
might be expected under the circumstances, 
these witnesses showed a lack of candor 
and frankness. Musto particularly was 
evasive, and reluctant to fully disclose the 
facts. However, he admitted speaking to 
the jurors and telling them that he was a 
party to the suit they were about to try. 
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He also said that he had served twice on a 
Grand Jury and acknowledged that he 
knew that he should not have spoken to the 
women but disclaimed any improper mo- 
tive. One of the jurors was personally 
known to the judge, and he was doubtless 
influenced in his decision because of his be- 
lief in her integrity. It seems to us that 
Musto’s conduct under the circumstances 
was most reprehensible and that he was un- 
questionably seeking to gain an advantage 
for himself with the jury. 


“It was impossible to know whether any 
juror was influenced or prejudiced for or 
against any of the parties because of Musto’s 
conduct. We may not speculate on the 
possible effect which might have resulted, 
The fact that an attempt was made, as we 
think, to influence the minds of the jury was 
sufficient to call for a mistrial. It was the 
duty of the trial judge in the exercise of 
sound discretion to have so ruled.”—Gall 
et al. v. New York & New Brunswick Auto 
Express Co. et al., appellants. New Jersey 
Court of Errors and Appeals. January 19, 
1945. 22 CCH AvuTomMosILe CAsEs 442. 
George I. Burton, 11 Stephen St., South River, 
N. J., for plaintiffs, respondents. 

Paul J. O'Neill, 744 Broad St., Newark, N, J., 
Milton, McNulty & Augelli, 1 Exchange Place, 


Jersey City, N. J., John Milton, for defendants, 
appellants. 


RAILROAD’S LIABILITY-SMOKE 
ENVELOPING HIGHWAY 


(TEXAS) 
e@ Proximate cause 


Smoke got in their eyes, the motorists in 
this case might have explained, and that’s 
how their cars happened to collide. A grass 
fire had started on the right of way of the 
railway company just after one of the trains 
had passed, and the smoke from the blaze 
enveloped the public highway running along 
the railroad tracks. Through this cloud of 
smoke Mrs. Smith, accompanied by Mrs. 
Atchison, was driving slowly along the 
right-hand side of the highway when sud- 
denly her automobile was hit by the auto- 
mobile of a third party traveling in the 
opposite direction. In separate suits Mr. 
Smith and Mr. Atchison sought to recover 
from the railroad for injuries suffered by 
their wives in the collision. 


The Court of Civil Appeals found that the 
burning of the grass “merely brought about 
a condition which was neither the sole nor 
a concurring proximate cause of the col- 
lision; that the uncontroverted evidence 
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showed that the injuries were occasioned 
by the conduct of a third party in no way 
connected with respondent [the railroad] 
and for whose conduct respondent was not 
responsible; and that the conduct of the 
third party was the sole proximate cause of 
the collision.” Upon appeal the Texas Su- 
preme Court, using the same opinion for 
both cases, reversed the judgment of the 
Court of Civil Appeals and held as follows: 
“Had it not been for the smoke upon the 
highway in the case before us the injury 
would not have occurred. The smoke was 
more than a mere condition unconnected 
with the act of the third party. It was an 
active agency produced by the respondent’s 
{the railroad’s] negligence which necessar- 
ily interfered with the vision of the drivers 
of both automobiles to such an extent that 
it might be determined by the trier of facts 
that the collision would not have happened 
without its concurrence and that such in- 
jury, or one similar thereto, was reasonably 
foreseeable. The smoke cooperated with 
the negligent act of the third party and had 
not ceased to operate at the very time of 
the collision, and thus the independent 
agency had not intervened in such manner 
as to break the chain of causation and su- 
persede the original negligent act by be- 
coming within itself the sole proximate 
cause of the collision.” The judgment of 
the trial court in favor of Atchison and 
Smith was affirmed.—Atchison, petitioner v. 
Texas & Pacific Railway Co., respondent. 
Smith, petitioner v. The Texas & Pacific 
Railway Co., respondent. Texas Supreme 
Court. 22 CCH Avutomosite Cases 614, 617. 
Scarborough, Yates & Scarborough, Edmund C. 
Yates, J. R. Black, Abilene, Tex., for petitioner. 


Shropshire & Bankhead, Weatherford, Tex., 
Donald L. Case, Dallas, Tex., for respondent. 


SETTLEMENT VACATED— 
MUTUAL MISTAKE 


(MINNESOTA) 


e Nine years after settlement 
Minor’s injuries 
The plaintiff, when a nine-year-old boy, 
was struck and injured by an automobile 
belonging to the defendant. That was in 
July 1934. Both of his legs were fractured 
above the knee. The boy’s father agreed to 
settle the defendant’s liability, and the de- 
fendant’s attorney prepared a suit, prepared 
a stipulation to settle the case and drafted 
the settlement order, approving the settle- 
ment and dismissing the suit. However, 
the doctor attending him at the end of six 
months stated that the fractures were com- 
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pletely healed, and that the boy had made 
a complete recovery. A consent judgment 
of dismissal was entered by the court ap- 
proving the settlement on December 31, 
1934. Thereafter it appeared that the 
growth of the boy’s legs was affected, and 
he had to have several operations. The 
last operation was in 1942. It appeared 
after the settlement that the true injury 
was an epiphyseal separation of the lower 
ends of the femurs. (Epiphysis—a part 
or process of a bone which ossifies sepa- 
rately and subsequently becomes ankylosed, 
grown together into one, to the main part 
of the bone.) In November 1943 the father 
petitioned the court in behalf of his son for 
an order vacating the judgment of dismissal 
of the suit against the defendant, and ap- 
proving the settlement. The ground of the 
petition was that there was a mutual mis- 
take when the settlement was made as to 
the nature of the boy’s injuries. The trial 
judge vacated the 1934 judgment on the 
ground that there was a mutual mistake as 
to the nature of the plaintiff’s injury, and 
that the true injury was a different one 
from that on the basis of which the settle- 
ment was agreed. This order was affirmed 
on appeal. 


Since the judgment was a consent judg- 
ment, it was not within the statute requiring 
an application to vacate a judgment to be 
made within one year from the entry of the 
judgment. “From the affidavits of the doc- 
tors it conclusively appears that the injury 
plaintiff received was an epiphyseal separa- 
tion of the lower ends of the femurs. This 
type of injury is not a bone fracture in the 
true sense, but a separation of the fibrous 
and cartilaginous tissues which attach the 
epiphysis to the femur. Such a separation 
may interfere with the development and 
growth of the bone of the femur. In this 
case, there is evidence tending to prove 
that the normal development of plaintiff's 
legs was affected, necessitating three opera- 
tions. Judge Guilford, who had approved 
the settlement in 1934, was confronted in 
November 1943 with the application to va- 
cate and found that the injury was such that 
‘it should [be] classified as a different type 
of injury than a simple fracture, and conse- 
quently was not a known injury.’ He stated 
that he might not have approved the settle- 
ment had he known that it was epiphyseal 
separation instead of an ordinary fracture. 
The affidavits of the medical authorities 
stated that growth disturbances result from 
about 15 per cent of the injuries of the na- 
ture suffered by plaintiff. He and his fa- 
ther assert that they were not informed of 
the epiphyseal separation and were not 
aware of it at the time of the settlement 
but thought the injuries were ordinary frac- 
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tures. The father swore that if he had been 
informed of the nature of the injuries he 
would not have settled. Defendants were 
also unaware of the epiphyseal separation. 
Such being the case, the court was justified 
in viewing the injuries actually received as 
distinct and different from those which all 
parties considered that plaintiff had sus- 
tained. The evidence supported a finding of 
mutual mistake, a mistake which was shared 
by the court.” The plaintiff was not guilty 
of laches in not making application to the 
court to vacate the judgment until 1943 be- 
cause the true nature of the injuries was 
not fully known until 1942. The order va- 
cating the judgment was affirmed.—Elsen, 
etc. v. State Farmers Mutual Insurance 
Co., et al. Minnesota Supreme Court. Feb- 
rad 16, 1945. 22 CCH AutToMoBILE CAsEs 
467. 


Gillette & Meagher, B. B. Markham, 1006 Ist 
Natl.-Soo Line Bldg., Minneapolis, Minn., for 
respondent. 


F. H. Durham, A. M, Lystad, 1440 N. W. Bank 
Bldg., Minneapolis, Minn., Moonan & Moonan, 
Waseca, Minn., for appellants. 


“THEFT” CONSTRUED-INTENT 
TO DEPRIVE OWNER OF PROPERTY — 


(OHIO) 


e Common law theft 
Insurer’s breach of duty to defend 


A long-standing division of judicial opinion 
among the appellate courts of the states 
concerns the question of whether or not an 
intention to deprive the owner permanently 
of his possession or property is necessary 
to bring a wrongful taking within the defi- 
nition of the term “theft” as used in the 
policy. A car belonging to the Liberty 
Mutual Insurance Company was stored in 
the garage of the plaintiff Toms. One of 
his employees, Bourne, intoxicated and ac- 
companied by several drunken companions, 
took the car out of the garage against the 
protests of another employee, Hamlin, and 
started out with the expressed purpose of 
using the car only to take his companions 
home and then returning the car. Hamlin 
at no time consented to the taking of the 
car, but did not feel competent to do more 
than protest, in view of the drunken condi- 
tion of the men. The drunken party used 
the car to cross the Ohio state line into 
Kentucky, where they made a tour of the 
drinking places. After leaving a night club 
and while on the way home, the car, driven 
by Bourne, was wrecked in a collision with 
another automobile. Liberty Mutual, the 
owner of the car, sued Toms, the garage 
owner. He gave notice to the Hartford 
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Fire Insurance Co., his insurer under a 
garage owner’s liability policy. Hartford 
refused to defend and denied any liability 
for the loss on the ground that the policy 
insured only against theft, and that the 
taking of the car by an employee, for a 
private purpose and with the expressed in- 
tention of returning it, was not a theft, 
since the employee did not intend perma- 
nently to deprive the owner of the posses- 
sion of the car. Liberty Mutual’s suit 
against Toms alleged that his liability arose 
because of a failure to take precautions to 
protect the car from “depredations” of 
his employee. Judgment in favor of the 
owner of the car was rendered against 
Toms, and in the present suit against his 
insurer he seeks reimbursement for the 
amount of the judgment against him, and 
for the necessary attorney’s fee paid in that 
action. The policy of Toms with the de- 
fendant insurer covered losses due to theft. 
Was the taking by the employee Bourne 
a theft? 


The defendant should have defended the 
suit for Toms and was liable for the amount 
of the judgment and attorney’s fee. The 
scope of the word “depredation” is wide 
enough to include the word “theft” used in 
the policy of insurance. The loss here was 
due to theft. After reviewing the division 
of authority on the question of what con- 
stitutes a “theft” under the terms of such a 
policy, the court said: 


“Although the employe Hamlin constantly 
claimed he was not threatened by Bourne 
and his friends, it is evident from reading 
the record that he did in no way consent to 
the taking of the automobile. It is also 
obvious that although Bourne told Hamlin 
and testified that he intended to bring the 
automobile back that he took it, wrong- 
fully in flagrant violation of the rights of 
the owner and bailee, and with utter dis- 
regard of the consequences, which, consid- 
ering his condition, were to be easily 
anticipated. Whether he would have re- 
turned it is a matter of conjecture, only 
influenced by his own statements. He com- 
mitted crimes under the Ohio Code and in 
crossing the state line violated the Federal 
statute. Certainly, such unlawful taking of 
the property in the custody of the bailee is 
within the scope of the word “theft” giving 
it an ordinarily reasonable interpretation, 
which the parties to the contract contem- 
plated. It seems reasonable to conclude 
that the parties to the contract of insurance 
contemplated by the use of the word “theft” 
not merely a technical] felonious taking in- 
cluding a questionable requirement that the 
wrongdoer intended to permanently deprive 
the owner of possession, but, on the con- 
trary, any taking in violation of the crim- 
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inal code in which the owner or custodian 
of the automobile did not part with its cus- 
tody voluntarily, or even through fraud. 
Where the taking is wrongful, in violation 
of a specific act of the legislature, making 
such taking a felony and over the vigorous 
protest of the owner or bailee, it is reason- 
able to infer that the parties intended that 
such a taking should be included in the 
coverage against theft.” 


Judgment for the plaintiff was affirmed.— 
Toms, d.b.a. Homer Toms Motor Car Co. 
v. Hartford Fire Insurance Co., appellant. 
Ohio Court of Appeals, First Appellate 
District. Hamilton County. February 5, 
1945. 22 CCH Avutomosite Cases 385. 

Bert H, Long, Milton M. Bloom, for appellee. 


August A. Rendigs, Elmer E. Strasser, for ap- 
pellant. 


TRAUMA CAUSING 
CANCER OF THE BREAST 


(CONNECTICUT) 
e Causal connection 


Did the trauma cause the cancer? The 
injuries which plaintiff received in the auto- 
mobile accident were a cracked sternum 
and a black and blue area over her left 
breast close to the center of her body. The 
accident occurred December 24, 1942, and 
the plaintiff remained in the hospital until 
January 9, 1943. She continued to com- 
plain of pain in the breast region, and re- 
turned to the hospital for treatment until 
February 13, 1943, when a cystic mastitis 
of the breast was found at the place of 
injury. Diagnosis of the cystic mastitis 
disclosed it to be cancer of the breast, and 
the breast was removed. 


“The jury could reasonably have found that 
the cause of cancer is unknown; that the 
preponderance of medical opinion today is 
to the effect that cancer rarely if ever re- 
sults from a single trauma; but that the ex- 
ceptional circumstances surrounding this 
case, particularly the period that elapsed 
between the date of the trauma and the 
appearance of the cancer, and the fact that 
the cancer was located at the precise point 
of injury, justified the conclusion that there 
was a causal connection between the plain- 
tiff’s injury and her cancer.” Judgment for 
the plaintiff was affirmed—Lee et al. v. 
Blessing. Connecticut Supreme Court of 
Errors. Released March 9, 1945. 22 CCH 
AUTOMOBILE CASES 599, 


DeLancey Pelgrift, for defendant, appellant. 
Edward H. Smith, for plaintiff, appellee Minnie 
Lee. 
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Fire and Casualty 


IN THE CURRENT PARADE OF oF WATT mn 


DAMAGES—FAILURE TO MAKE 
PROOF: 
Failure to supply water to sprinkler 
system (Tenn.) 


INSURER'S DUTY TO DEFEND: 
Liability for fees and expenses— 
Breach of contract (Ohio) 


MORTGAGEE AS THIRD PARTY 
BENEFICIARY: 
Open mortgage clause—Subroga- 
tion rights of insurer (Minn.) 


page 234 


page 235 


page 236 


SOLE AND UNCONDITIONAL 
OWNERSHIP: 
Pendency of suit to avoid convey- 
ance to insured (Neb.) 


SUSPENSION OF POLICY: 
Failure to pay premium note—In- 
stallment payments (Ark.) 


WAIVER OF we INSUR- 
ANCE” CLAU 
Knowledge of Farle violation 
(N. Y.) page 238 


page 237 


page 237 
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DAMAGES—FAILURE TO MAKE PROOF 


(TENNESSEE) 


eFailure to supply water to sprinkler 
system 


Although the owners of the property had 
made up a default in payments to the city 
for furnishing water for the sprinkler system, 
the city had failed to turn on the water 
after the default had been paid. A fire 
occurred, and since no water was available 
in the sprinkler system, the building was 
destroyed. The insurer paid the owners 
$10,000, the amount of the insurance cover- 
ing the property, and in the name of the 
insureds filed a subrogation action against 
the city for failure to supply water for the 
sprinkler system. At the trial, proof was 
introduced by plaintiffs tending to show 
that some 90% of fires originating in build- 
ings equipped with sprinkler systems like 
the one here involved afte extinguished be- 
fore serious damage is done. It was also 
shown by the plaintiffs that the building was 
totally destroyed and that the insurance 
company paid to the trustees $10,000, the 
full amount of the policy. No proof was 
made of the value of the property for the 
loss of which this suit was brought. The 
defendant’s motion for a directed verdict 
at the close of the plaintiff's case stated 
that “The measure of damage is so vague 
and indefinite that any verdict would be 
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speculative.” The trial court, at the close 
of all the evidence, on defendant’s motion 
dismissed the suit. The Court of Appeals 
held that the failure of the plaintiffs to prove 
damages here was an “oversight without 
culpable negligence” which justified the 
court in remanding the cause for the intro- 
duction of adequate proof, rather than dis- 
missing it for lack of proof. However, on 
further appeal to the Tennessee Supreme 
Court, this holding was reversed and the 
cause was dismissed. 


Said the Supreme Court: “There is no proof 
of the value of the property for the loss 
of which this suit is brought. The amount of 
insurance carried on the property is not 
evidence, or at least not adequate evidence, 
of its value in a case like this . . . The 
attention of the plaintiffs in this case was 
sharply called to the fact that they had in- 
troduced no definite proof as to the value 
of the burned building by the sixth ground 
of defendant’s motion to dismiss made at 
the conclusion of plaintiff's proof. This 
omission in its proof could have then been 
supplied upon application to the trial judge 
; No such application was made. The 
plaintiffs were represented by a very capable 
and experienced lawyer, not in the habit of 
overlooking anything, and it is quite as 
easy to infer that he did not wish to go 
further into the value of this property as 
it is to conclude that his failure to do so 
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was an oversight We are unable to 
see clearly in the case before us that justice 
has not been done by the trial court in 
dismissing this suit.” The trial court’s order 
dismissing this suit was affirmed. (On peti- 
tion of the plaintiff a rehearing has been 
granted, the court stating that in its original 
opinion it was under the impression that coun- 
sel for the plaintiff did not make further proof 
as to the amount of damages because, pos- 
sibly, of the uncertainty of the real value 
of the building. The court also desired to 
hear argument on the question of whether 
the city, in the arrangements made with the 
plaintiff, was acting in a governmental or 
a corporate capacity, and whether it was 
within the power of the city to enter into 
a contract making itself liable for negligence 
of its employees in failing to supply the 
water.)—Nashville Trust Company et al. 
for use, etc. v. City of Nashville. Tennessee 
Supreme Court. February 3, 1945. 5 CCH 
Fire AND CASUALTY CASES 442. March 5, 
1945. 5 CCH Frre anp CASUALTY CAsEs 455. 
George H. Armistead, Jr., Nashville, Tenn., for 
plaintiffs. 


C, Vernon Hines, E. C. Yokley, W. C. Cherry, 
Charles G. Blackerd, Nashville, Tenn., for de- 
fendant. 


INSURER’S DUTY TO DEFEND-— 
LIABILITY FOR FEES AND EXPENSES 


(OHIO) 


eFees of insured’s associate counsel 
Breach of contract to defend 


Socony-Vacuum Oil Company entered into 
a contract with Paugh & Brown, an inde- 
pendent contractor, for the construction of 
an addition to a warehouse owned by Socony. 
Continental Casualty Company insured Socony 
for liability covering the construction of the 
addition. Sharpsville Boiler & Tank Com- 
pany was one of the subcontractors. One 
of its employees, Harper, was injured while 
working in a steel tank located on the addi- 
tion, when other employees who were sup- 
porting a steel plate were allegedly ordered 
to do some other task, whereupon they 
released the plate which fell on Harper. 
The building department of the City of 
Cleveland, where the work was being done, 
required that a person building a tank should 
hire either a building inspector who was on 
the list of the building department or a 
person acceptable to it. In accordance with 
this requirement, one Northam, who was on 
the list, was engaged as inspector and placed 
on the pay roll of Socony. The plaintiff’s 
case against Socony was apparently based 
on the theory that Northam had given the 
order that resulted in Harper’s injury. 
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Socony’s policy with the Continental Casu- 
alty provided that the latter should not be 
liable for any injury caused by an employee 
of the insured, but should cover only lia- 
bility arising out of the negligence of the 
independent contractor, or arising out of 
negligence of the insured itself with respect 
to construction materials upon the premises. 
In the latter case the insured, Socony, would 
be liable only when an order with respect 
to such material was given through an au- 
thorized officer or agent of the insured who 
was not an “employee” within the meaning 
of that term as used in the policy. 


Originally, the insurer undertook the de- 
fense of the suit against Socony (in which 
Paugh & Brown were joined as defendants 
in a second amended petition), and main- 
tained full charge of the defense throughout. 
However, a year after Harper’s suit was 
filed, the defendant insurer wrote to Socony 
that, in their opinion, Northam was an em- 
ployee of Socony at the time of the accident 
and that, therefore, there was no liability 
under the policy. They further suggested 
that, because of the insurer’s taking this 
position, Socony might want to associate 
their own counsel in the defense of Harper’s 
suit. Socony accepted this suggestion, stat- 
ing that they would employ their own coun- 
sel to associate in the defense, but at the 
expense of the insurer. At the trial of the 
case the trial judge directed a verdict for 
Socony, on the ground, among others, that 
Northam was not an employee of Socony. 
The insured thereupon invited the insurer 
to take full charge of the defense, in view 
of the trial judge’s ruling as to the status 
of Northam; but the insurer declined. Har- 
per appealed, and the judgment in favor of 
Socony was affirmed by the Court of Ap- 
peals. Thereupon Socony sued the insurer 
for the attorneys’ fees and expenses incurred 
by it in associating their counsel in the 
defense of Harper’s suit. Judgment was 
entered for the insurer. On appeal to the 
Court of Appeals, the judgment below was 
reversed, and final judgment was rendered 
in favor of the insured. The Ohio Supreme 
Court affirmed the judgment in favor of the 
insured, and held that the insurer had 
breached its policy contract to defend. 


The policy required the insurer to defend 
suits within the coverage of the policy al- 
though they might ultimately turn out to 
be groundless. The suit of Harper alleged 
that Paugh & Brown and the insured were 
guilty of negligence in ordering the subcon- 
tractor’s workmen who were supporting the 
plate in an upright position, to abandon 
their task, thereby causing such plate to 
buckle and topple over upon Harper, as a 
result of which he sustained injuries. These 
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alleged grounds of liability, if proved, would 
have made the insurer liable under its policy. 
In view of the conflict between the insurer 
and the insured (the one interested in show- 
ing Northam to be an employee, and the 
other interested in showing him not an 
employee), the insured was justified in asso- 
ciating its counsel in the defense of the 
Harper suit. “As the hazard was created 
by the action of the insurer in placing itself 
in a position in which it could not and did not 
fully and completely perform its contractual 
obligation to make defense, the insured is 
entitled to recover reasonable attorney fees, 
and proper expenses on the ground that 
insurer breached its contract . . . The 
insurer, having agreed in its contract of 
insurance to make defense at its own ex- 
pense, could not in such manner pass part 
of the expense thereof on to the insured.” 
Judgment for the plaintiff, insured, was 
afirmed.—Socony-Vacuum Oil Co. v. Con- 
tinental Casualty Co., appellant. Ohio Su- 
preme Court. January 24, 1945. 5 CCH 
Fire AND CASUALTY CASEs 436. 

Thompson, Hine & Flory, Thomas E. Lipscomb, 
Frank E, Lewellen, for appellee. 

Orgill, Maschke, Wickham, Duffy & Loux, H. 
Frank Van Lill, for appellant. 


MORTGAGEE AS THIRD 
PARTY BENEFICIARY 


(MINNESOTA) 


@ Open mortgage clause 
Standard mortgage clause 
Subrogation rights of insurer 


Langhorne, the plaintiff-appellee, entered 
into a contract for a deed with Christine 
Peterson by which he agreed to convey cer- 
tain property to her. The contract provided 
that title to the property conveyed should 
remain in the vendor until full payment of 
the purchase price had been made, and that 
until such time the vendee should keep the 
buildings insured against loss by fire, the 
loss, if any, to be payable to the vendor, 
with the obligation on his part to account 
to the vendee for any surplus over the 
amount owing the vendor at the time of the 
loss. Christine Peterson took possession of 
the property and obtained insurance on it, 
against fire. The policy contained an open 
mortgage clause, which provided as follows: 
“Subject to the stipulations, provisions and 
conditions contained in this policy, loss, if 
any, is payable to . . . Mortgagee; to John 
L. Langhorne, owner and to Christine 
Peterson, Contract Purchaser, as their in- 
terest may appear.” It also contained a 
union or standard mortgage clause which 
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provided: “If this policy shall be made 
payable to a mortgagee of the insured real 
estate, no act or default of any person other 
than such mortgagee, or his agents, or those 
claiming under him, shall affect such mort- 
gagee’s right to recover in case of loss on 
such real estate.” The amount of the insur- 
ance was $7,500. The insured building was 
damaged by fire. At the time of the fire 
the balance due on the contract for a deed 
amounted to $3,640.97. The damage to the 
building by reason of the fire, as well as the 
amount of the insurance carried upon it, 
exceeded the amount due appellee under his 
contract for deed. Following the fire Chris- 
tine Peterson and Langhorne each made 
proof of loss as required by the policy. 
Neither claim was paid by the insurance 
company. Christine Peterson and one An- 
derson were indicted on charges of arson 
in connection with the burning of the in- 
sured premises. Anderson pleaded guilty to 
the indictment. Christine Peterson was tried 
and convicted. On the failure of the de- 
fendant to pay his claim, the mortgagee 
Langhorne filed the present suit. There- 
after the conviction of Christine Peterson 
was reversed on appeal; however the time 
for her to file a civil suit on the policy was 
barred by limitations. The plaintiff Lang- 
horne recovered judgment below. On ap- 
peal the insurer contended that under the 
law of Minnesota, under the open mortgage 
clause, the mortgagee has no independent 
contract with the insurer, and that he there- 
fore could not sue on the policy. However, 
the court on appeal affirmed the judgment 
for the mortgagee. 


“But it does not follow, as appellant con- 
tends, that a mortgagee may not maintain 
an action against the insurer under the open 
mortgage clause because by that clause he 
has no independent contract with the insurer 
and because his action may be defeated by 
some act or default of the mortgagor which 
invalidates the contract of insurance. The 
appellee here does not prosecute his action 
upon an alleged independent contract with 
the appellant insurance company but upon 
an independent claim against appellant, 
vested in him by a contract made for his 
benefit by the insured Christine Peterson 
and the appellant insurance company. The 
right of such a third party beneficiary to sue 
on a contract for his benefit is fully recog- 
nized in Minnesota a policy of in- 
surance by the terms of which a loss insured 
against was payable to a third party, as his 
interest may appear, is a contract for the 
benefit of the third party, and he may en- 
force the contract in his own name without 
joining the insured. Since the question un- 
der discussion is controlled by Minnesota 
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law, we need not consider cases from other 
jurisdictions relied on by appellant.” Grant- 
ing for purposes of argument that the mort- 
gagee under an open loss payable clause 
may maintain an independent action against 
the insurer only when the amount of his 
interest equals or exceeds the amount re- 
coverable under the policy “it appears that, 
for all practical purposes, that is the situa- 
tion in the present case, as the district court 
pointed out. Since, at the time of the trial 
of this action, the interest of the mortgagor 
in the amount of the loss was barred by 
limitations, nothing in excess of the mortga- 
gee’s claim could have been recovered of 
the insurer in an action brought by the 
mortgagor or by the mortgagor and the 
mortgagee as co-plaintiffs.” The court fur- 
ther held that the appellant’s contention 
that to allow the plaintiff's action here 
would amount to splitting a cause of action, 
was waived by not having been raised until 
the beginning of the trial. The court fur- 
ther held against the insurer’s contention 
that where the insurance on the mortgaged 
property had been obtained by the mort- 
gagor, loss payable to the mortgagee as his 
interest may appear, the insurer is entitled 
to subrogation to the rights of the mortga- 
gee on payment of the loss to him. To so 
hold “would deny the mortgagor the pro- 
tection for which he has paid and permit the 
insurer to escape the liability which it has 
assumed under its contract.” Judgment for 
the plaintiff mortgagee was affirmed.—Capital 
Fire Insurance Company of California, ap- 
pellant v. Langhorne. United States Circuit 
Court of Appeals, Eighth Circuit. January 
2, 1945. 5 CCH Fire anp Casuatty CAsEs 
395. 

Le Roy Bowen, for appellant. 

Henry W. Norton, for appellee. 


SOLE AND UNCONDITIONAL 
OWNERSHIP 


(NEBRASKA) 


© Pendency of suit to avoid conveyance 
to insured 


A few days after the conveyance of title to 
the property to plaintiff, and after the issu- 
ance of the policy of insurance on the prop- 
erty by the defendant, a suit was filed to 
have the deed of conveyance set aside on 
the ground that the grantor was incompe- 
tent at the time the deed was made. A few 
months thereafter the property was damaged 
by fire. The action to set aside the deed 
was never tried, and a month after the fire 
the insured conveyed the property back to 
the grantor. To the insured’s suit for the 
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damage caused by the fire, the insurer an- 
swered that he was not the sole and uncon- 
ditional owner as warranted in the policy. 
In rejecting this contention and affirming a 
judgment tor the plaintiff the court said: 
“Under the undisputed evidence he was the 
sole and fee simple holder of the title to the 
real estate when the insurance policy was 
issued and so remained until the reconvey- 
ance thereof to Peter Hergenrother on Au- 
gust 16, 1941, and as such and within the 
meaning of the insurance policy was the 
sole and unconditional owner. This would 
be true even if the record disclosed that the 
title was subject to avoidance on account of 
defect therein but not rendering the deed 
absolutely void.” The judgment for plaintiff 
was affirmed.—Anderson v. Clay County 
Mutual Ins. Co. Nebraska Supreme Court. 
November 24, 1944. 5 CCH Fire anp 
Casua.ty Cases 356. 

John E. Ray, Hastings, Neb., August C. Krebs, 
Clay Center, Neb., for plaintiff, appellee. 


D. B. Massie, Clay Center, Neb., R. B. Waring, 
Geneva, Neb., for defendant, appellant. 


SUSPENSION OF POLICY— 
FAILURE TO PAY PREMIUM NOTE 


(ARKANSAS) 
e@Effect of installment payments 


The plaintiff insured was covered by the 
defendant under a five-year fire and tornado 
policy. After a cash payment, the insured 
executed his installment note for the re- 
mainder of the premium. In the succeeding 
three years the payments on the note were 
made several days after the due date. The 
fifth and last installment was due February 
1, 1942. The insured property was damaged 
by tornado on February 5, 1942, at which 
time the last installment note had not been 
paid. The insured mailed his check to the 
insurer on February 7, 1942, but the insurer 
refused to accept the payment. The policy 
provided that in case any note was not paid 
at maturity, the insurer was not liable for 
a loss occurring during such default and 
the policy would lapse until payment was 
made. The insured contended that on the 
payment of each installment note, the policy 
was effective for one year from the date of 
the payment of such installment. Thus, he 
claimed that on the payment of the next to 
the last installment on February 12, 1941, 
the insurance became effective to February 
12, 1942. This contention the court rejected. 
“This contention cannot be sound and it 
is directly contradictory to the express lan- 
guage of the policy which provides, in this 
connection ‘such revival of liability to begin 
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from the time of receipt of acknowledgement 
of said payment only and in no event to 
extend this policy beyond the original date 
of expiration’ . During the days he 
was delinquent on his installments, his policy 
by clear and express language, was sus- 
pended. It is a penalty appellee paid for 
breach of his agreement to pay on a certain 
day.” Judgment for the plaintiff was re- 
versed, and the cause was dismissed.—The 
Home Insurance Company v. Thomas. Ar- 
kansas Supreme Court. November 27, 1944. 
5 CCH Fire anp Casuatty CAsEs 444, 
Verne McMillen, for appellant. 


Kenneth C. Coffelt, Charles W. Mehaffy, for 
appellee, 


WAIVER OF 
“OTHER INSURANCE” CLAUSE 


(NEW YORK) 


@ Knowledge of policy violation 
Renewal solicited by director-agent 


The policy insuring the Grange Hall, con- 
tained the usual provision that the company 
should not be liable for any loss occurring 
while the insured had other insurance unless 
otherwise provided by an agreement in writ- 
ing. However, during the term of this policy, 
the plaintiff-insured did obtain another policy 
on the property in question. The local director- 





agent of the insurer, on learning of the writ- 
ing of the new policy solicited a renewal of 
the first policy and assured the insured that 
the policy would remain in force until its 
expiration date. But before it had expired, 
the property was destroyed by fire. On the 
insured suing, the insurer defended on the 
ground that the provision against other in- 
surance had been violated. The court held 
that this provision had been waived by the 
director-agent. “This was not the usual fire 
insurance agent. Instead, he was a director and 
agent as well. The directors were authorized 
by the by-laws to issue policies and to approve 
the applications. The policies were actually 
signed by the president and secretary, prac- 
tically as a matter of form. It was the 
approval of the director-agent that controlled. 
Under these circumstances he was author- 
ized to waive the policy provision against 
co-insurance and the policy-holder was en- 
titled to rely upon his assurance that the 
policy would continue in effect until the ex- 
piration date.”—Ticonderoga Grange, No. 
1130, et al. v. The Clinton County New 
York Patrons Fire Relief Association, appel- 
lant. New York Supreme Court, Appellate 
Division. Third Department. November 22, 
1944. 5 CCH Fire anv Casuatty Cases 372. 
W. W. Bullis, Canada St., Lake George, N. Y., 
for plaintiffs, respondents. 

Robert S. Long, Surrogate’s Court Bldg., Platts- 
burgh, N. Y., for defendant, appellant. 
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Accident Insurance for School Children 


The Louisiana courts have held that school boards are agencies of the State and 
are not liable in tort for injuries caused by the negligence of their employees, 
in operating a school bus, for example. For this reason a school board is not 
authorized to purchase public liability and property damage insurance. What 
then is the meaning of Act No. 185 of 1944, which provides as follows?: 


“Parish school boards shall have the authority to enter into and consummate 
contracts of insurance covering the loss of life or personal injury of the children 
while being transported to and from school.” 


Says the Attorney General: “It is manifest that the intention of the Legislature 
was to authorize the various school boards to secure insurance which would 
actually protect the children while being transported to and from school. Public 
liability insurance Would only protect the children in cases where the loss or 
damage was caused by the negligence of a third person. On the other hand, 
accident insurance would afford complete protection. Since the Legislature 
intended to authorize the various school boards to purchase insurance which 
would protect the children, we feel that the boards are authorized to acquire 
accident insurance but not public liability insurance, since the former type of 
insurance would effectually accomplish the result intended by the Legislature. 
Since accident insurance is carried on the children themselves, and not on any 
particular vehicle, it would make no difference whether or not the children were 
being transported in privately or publicly owned school busses when the loss or 
damage occurred.”—Opinion of the Louisiana Attorney General, November 20, 1944. 
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Life, Health 


and Accident 


IN THE CURRENT PARADE OF (oF WAT 


ACCIDENT INSURANCE—DISEASE 
CAUSING ACCIDENT: 


External means—Dizzy spell 
(N. Y.) page 239 


ACCIDENTAL DEATH—GUNSHOT 
WOUND: 
Unlawful acts of insured—Question 
for jury (Neb.) page 240 
AUTOMOBILE ACCIDENT POLICY 
—‘*PASSENGER AUTOMOBILE”: 


Policy construed (Wash.) page 241 


DROWNING OR DISAPPEAR- 
ANCE?: 


Dangerous swimming pool—Incon- 
testability clause (N. Dak.) page 241 


FRAUD IN PROCURING POLICY: 


Incontestability clause—Diligence 


of insurer (Tex.) page 242 


GIFT OF ENDOWMENT POLICY: 
Divorced wife v. ex-husband—De- 
livery of policy (lowa) 
INCONTESTABILITY CLAUSE: 
Cancellation of policy (Ark.) 
INSURABLE INTEREST OF 
BENEFICIARY: 
Premiums paid by insured—Sub- 
rogation (Va.) 


PRESUMPTION AGAINST SUI- 
CIDE: 


page 242 


page 243 


page 243 


Right to instruction—Coroner’s 
statement (Ala.) 


REINSTATEMENT OF HEALTH 
AND ACCIDENT POLICY: 
“Insurability” (I11.) 
UNDUE INFLUENCE—CHANGE 
OF BENEFICIARY: 


Alcoholism, cancer, weak mind 
(Pa.) page 245 


page 244 


page 244 
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ACCIDENT INSURANCE- 
DISEASE CAUSING ACCIDENT 


(NEW YORK) 
e External means 
Dizzy spell 

Hospital notes on the deceased insured showed 
that when brought into the hospital, he was 
in mild shock but fully conscious and re- 
sponsive, and quote him as saying “that he 
was driving his truck when he suddenly was 
seized with a dizzy spell and lost control 
of his car”. The car went off the road and 
collided with a telephone pole. The insured 
died following the accident. Plaintiff’s physi- 
cian testified that the insured died of in- 
juries received in the accident, while the 
defendant’s expert witnesses testified that 
the traumatic injuries would not have caused 
the death of the insured except for the weak 
condition of his heart. There was evidence 
that at an earlier time he had suffered from 
dizziness, and a physician had found irregu- 
larities in the functioning of his heart and 
had advised that he not drive an automobile. 
Thus the jury might have found that the 
accident was caused by disease or infirmity. 
The trial court charged the jury that, if the 
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jury found the automobile truck ran off the 
road and into the telephone pole, the colli- 
sion with the pole was an accident within 
the terms of the policies “even though some 
physical condition that he had theretofore 
such as dizziness or some heart condition 
may have caused him to go off the road.” 
Judgments for the plaintiff resulted. On 
appeal they were reversed, and new trials 
ordered. 


“Under the charge in this case, the jury was 
directed to return a verdict for the insured if 
death was caused by external, violent and 
accidental means, irrespective of the connec- 
tion between the insured’s internal diseased 
condition and the accident. That issue should 
have been litigated and presented to the 
jury under these contracts which make the 
policies payable only in the event that death 
was caused by external, violent and acci- 
dental means. We are unable to say as 
matter of law that the company is required 
to pay if the death was the result of an 
accident that happened because of the diseased 
physical condition of the insured.” Judg- 
ments reversed on the law and the facts and 
a new trial ordered—Hannon Exr. v. The 
Commercial Travelers Mutual Accident As- 
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sociation of America. New York Supreme 
Court, Appellate Division, Third Department. 
December 29, 1944. 10 CCH Lire Cases 607. 
McChesney & Kenny, 301 Cannon Bldg., Troy, 
N. Y., for respondent. 

Whalen, McNamee, Creble & Nichols, 75 State 
St., Albany, N. Y., Murphy, Aldrich, Guy & 
Broderick, 297 River St., Troy, N. Y., for ap 
pellants. 


ACCIDENTAL DEATH— 
GUNSHOT WOUND 


(NEBRASKA) 
@ Unlawful acts of insured 
Accidental means 
Question for jury 


Early in the night, and while Hurley, the 
owner of the house, was still awake, he heard 
a racket and saw someone passing his win- 
dow. Then he heard someone pounding on 
his door, and he called in a loud voice to 
“get out of there.” He called three or four 
times but got no reply, and the person kept 
pounding on the door as if with his fists. 
The door was loose and you could hear it 
plainly. He waited a minute or two and then 
got his revolver from under his pillow, pulled 
back the curtain on the window next to the 
door, looked out and saw a man, whom he 
did not recognize, pounding on the door 
with his fists and putting first one shoulder 
against it and then the other, as if to break 
the door in. With the barrel of his revolver 
a foot and a half distant from the window, 
he then fired a shot through the window to 
scare the person, without intending to kill 
him. The man at the door then left, running 
away fast to the northwest, and witness went 
back to bed. 


Hurley testified that the man ran northwest, 
but the body of the deceased insured was 
found, with a gunshot wound, lying in the 
street to the northeast of the door. Hurley 
further testified that the street lights were 
burning at the time; that although the house 
shaded the light a little in the doorway and 
the window was dirty, he could see any one 
there in front of the house or on the side- 
walk; and that the mafi pounding on the 
door was the only person seen by him. The 
police came an hour or so after the shooting, 
and Hurley then saw the body of a man, 
a stranger whom he had never personally 
known, lying on a stretcher. The deceased 
insured was Clarence A. Cutrell. The plain- 
tiff beneficiary, his wife, testified that she 
last saw him alive between 7:00 and 7:30 
p.m. on the evening before his death, when 
they were together at the home of his sister; 
that insured left the sister’s home but plain- 
tiff stayed for approximately an hour there- 


after; that insured then, generally speaking, 
was in good physical condition, but was not 
feeling very well because of a toothache he 
had been having for a few days; and that the 
next time plaintiff saw him, at the under- 
taker’s, insured was dead. 
Was Cutrell’s death the result of accidental 
means? The trial court at the close of all 
the evidence directed a verdict for the de- 
fendant insurer. On appeal it was held that 
the question of whether death resulted from 
accidental means was a question of fact for 
the jury, and should have been submitted to 
the jury. “The question presented is whether 
the insured brought about the assault upon 
himself by his own wrongful act or volun- 
tarily incurred an obvious hazard of the 
assault under such circumstances that he 
would naturally be presumed to know that 
the injury would probably be inflicted or 
voluntarily placed himself in a position that 
would naturally and probably be expected 
to bring about such an assault upon him. 
If the insured did not bring about the assault 
upon himself in such manner, the bodily 
injury received and death resulting therefrom 
was effected by accidental means; otherwise 
it was not effected by accidental means. 
The fact that an accident policy does 
not contain a clause excluding liability for 
violation of law by the insured (as in the 
case at bar), is not always conclusive upon 
the question of liability. The rule is that if 
death results to an insured as the direct, 
natural, and probable consequence of a vio- 
lation of law criminal in its nature in which 
the insured was intentionally engaged at the 
very time of his death, it is not accidental.” 
Though the burden of proof is on the plain- 
tiff to show that death was accidental, “it is 
fundamental that the law indulges in a pre- 
sumption against suicide and murder, and 
against injuries intentionally self- inflicted or 
resulting from a criminal assault or unlaw- 
ful acts of the deceased, and plaintiff has 
made a prima facie case of liability under the 
usual insuring clause of an accident policy 
when it has been shown that the insured died 
as the result of an obvious external and 
violent bodily injury such as a gunshot wound 
unless the circumstances disclosed are such 
as to overcome the presumption.” The court 
was of the opinion that “under the evidence, 
facts and circumstances appearing herein, 
and applicable rules of law heretofore stated, 
the question of whether the death of insured 
was caused by accidental means was a ques- 
tion for the jury to determine under appro- 
priate instructions, and that the trial court 
erred in sustaining defendant’s motion and 
dismissing the plaintiff’s case. Therefore the 
judgment is reversed and the cause is re- 
manded for a new trial.”—Cutrell v. The 
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John Hancock Mutual Life Insurance Co. 
Nebraska Supreme Court. February 2, 1945. 
10 CCH Lire Cases 625. 

Russell C, Anderson, Clinton Brome, Omaha, 
Neb., for plaintiff, appellant. 

Gray & Brumbaugh, Omaha, Neb., for defend- 
ant, appellee. 


AUTOMOBILE ACCIDENT POLICY— 
“PASSENGER AUTOMOBILE” 


(WASHINGTON) 
@ Policy construed 
Pickup truck not a “passenger auto- 
mobile” 


A pickup truck is not a “private passenger 
automobile.” Johnston was insured by the 
defendant under an automobile accident policy 
which covered automobile accidents “(1) 
While operating, driving, riding in, adjust- 
ing or cranking a private passenger automo- 
bile; or (5) by being struck or run 
over by an automobile.” While driving home 
from work in his Dodge pickup truck, the 
insured collided with another automobile. 
He claimed coverage under both of the 
above-quoted provisions of the policy. The 
policy provided under clause “C” that “The 
term ‘passenger automobile’ as used in this 
policy shall not include a truck or other auto- 
mobile made or altered to carry merchandise, 
tools, or goods of any kind.” “The re- 
spondent contends that the word ‘automobile’ 
is a generic term embracing trucks, touring 
cars, sedans, pickups, and all varieties of 
rapidly moving four-wheel vehicles. How- 
ever, none of the cases cited upon which he 
relies construed the meaning of ‘passenger 
automobile’ where the same had been de- 
fined in the terms used in ‘the policy in 
question, and we therefore think that the 
definition here involved cannot be reasonably 
interpreted as having its generic meaning 
because of the definition in the policy.” 





“We would readily agree with respondent 
on his contention concerning clause five if 
he had not had an activity status excluded 
from coverage by clause one, that is to say, 
if he were outside his vehicle and not crank- 
ing or adjusting it... . We thing that the 
effect of clause one upon clause five is that 
to be ‘struck by an automobile,’ means to 
be struck by an automobile other than one 
in which one has the activity status of being 
a driver of an excluded vehicle. Otherwise, 
clause one and ‘C’ would be meaningless 
under any conceivable circumstance.” Judg- 
ment for plaintiff was reversed.—Johnston 
et al. v. Maryland Casualty Company, appel- 
lant. Washington Supreme Court. Febru- 
ary 8, 1945. 10 CCH Lire Cases 692. 
Eggerman, Rosling & Williams, for appellant. 
Kumm & Hatch, for respondents. 
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DROWNING OR DISAPPEARANCE? 


(NORTH DAKOTA) 


e Dangerous swimming pool 
Incontestability clause 





Harding dove into the pool at Salt Springs, 
and was never seen again. There was evi- 
dence that there were caverns under the 
pool, and that the water pressure around 
the caverns was downward. On three sides 
the pool was surrounded by vegetation con- 
sisting largely of saw-toothed palmettos. 
The brush and undergrowth were -infested 
with rattlesnakes and other poisonous rep- 
tiles, and alligators had been found in and 
around the pool. On the open side of the 
pool the diving board was located. The 
insured Harding, was not missed for about 
half an hour. No one saw him leave the 
pool. Great publicity was given to his dis- 
appearance, but no trace of him was ever 
found, and after seven years absence suit 
was begun against his insurer, who claimed 
Harding had not drowned but had disappeared. 
The trial court said: 


“It would have been necessary for him, alone 
and unclothed except for a pair of trunks, to 
have worked his way through a dense thicket of 
saw-toothed palmettos, infested with snakes and 
crocodiles, to have then obtained the assistance 
of other persons in getting transportation else- 
where, in finding clothing, and in keeping hid- 
den from the authorities in a case given wide 
publicity and receiving considerable public at- 
tention, All of the facts and circum- 
stances point to the conclusion that the insured 
met his death by drowning, and that his body 
has never been recovered due to the physical 
structure of the pool wherein he was swimming 
and diving.”’ 


The Circuit Court of Appeals agreed and 
added: “In view of all these considerations 
mentioned by the court and in view of the 
insured’s ignorance of the dangers incident 
to the cavern below the diving board, in view 
of the fact that there were at the time 15 
or 16 persons in and about the comparatively 
small pool and that none of them saw him 
depart, and in view of the fact that a diligent 
search was made almost immediately after 
his presence was missed and no tracks lead- 
ing from the pool were found in the adjacent 
white sand, this court can not say that the 
finding of the court is not supported by 
substantial evidence.” 


Another contention of the insurer was that 
because of false answers given by the in- 
sured as to his health in his application, the 
policy (including the incontestability clause) 
was void ab initio. The policy was a South 
Dakota contract. The South Dakota statute 
said that, “Unless otherwise specially provided, 
no life insurance company doing business in 
this state shall contest a claim under any 


HEALTH AND ACCIDENT 


em 


policy of insurance on the plea of fraud or 
irregularities in the application, etc.” How- 
ever, the policy did otherwise provide. “The 
company is free to make more liberal pro- 
visions than those contained in the statute. 
Here the company did not except fraud 
. The defendant argues that the fraud 
in this instance inhered in the inception of 
the contract and that the policy, including 
the incontestability clause, was void ab initio 
and not merely voidable. Neither the statute 
nor the policy supports this view. The fraud 
here consisted of false answers in the appli- 
cation, and this type of fraud is expressly 
covered by the statute, while the incontestable 
clause in the policy does not except any 
form of fraud.” Judgment for the plaintiff 
was affirmed.—Policyholder’s National Life 
Insurance Company, appellant v. Harding. 
United States Circuit Court of Appeals, 
Eighth Circuit. March 8, 1945. 10 CCH 
Lire Cases 703. 
G. J. Danforth, M. K. Higgins, for appellant. 
C. L. Dawson, John Keohane, for appellee. 


FRAUD IN PROCURING POLICY-— 
INCONTESTABILITY CLAUSE 


(TEXAS) 


e Fraud claimed after contestable period 
Diligence of insurer 


Within two years of the issuance of the 
policy, which by its terms became incon- 
testable after two years, the insurer learned 
that the insured had procured the policy by 
fraud. The policy would bec ome incontestable 
on August 2, 1943. The insurer learned of 
the fraud in February, 1943. It notified the 
beneficiary on the 30th day of March, 1943, 
of its election to rescind the contract and 
offered to return all premiums collected. 
However, the insurer took no action in court, 
and after the expiration of the contestable 
period, the plaintiff beneficiary sued the insurer. 

The judgment for the plaintiff entered by 
the trial court (though reversed by the Court 
of Civil Appeals) was affirmed by the Texas 
Supreme Court. 

Said the court: “The insurer not only had 
two years in which to learn of the fraud, 
but actually had notice thereof within two 
years and within ample time to protect its 
rights before the expiration of the stipulated 
period of two years... ‘The words “con- 
tested” and “incontestable” . . . contemplate 
and intend to require the institution within 
the specified period of a proceeding in court 
to cancel the policy on account of original 
invalidity, or the filing within that period in 
a suit brought on the policy, of an answer 
setting up a ground of original invalidity to 
defeat recovery.’ . Such a defense was 
precluded by the incontestable clause of the 
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policy for the reason that the same was not 
presented in court within the stipulated period 
of two years.” Judgment for the plaintiff 
was afhirmed.—Patton, petitioner v. The 
American Home Mutual Life Insurance 
Company. Texas Supreme Court. February 
7, 1945. 10 CCH Lire Cases 575. 

Clifford Craig, Dallas, Tex., for petitioner. 
Hassell & Hassell, Dallas, Tex., for respondent. 


CIFT OF ENDOWMENT POLICY 


(IOWA) 
e@ Divorced wife v. ex-husband 
Delivery of policy 

Bennett and his first wife, after separating, 
were divorced, and both remarried again. 
Thereafter, an endowment policy matured 
and the sum of $1,001.89 became due to 
whoever was entitled to it. The insurer 
deposited the proceeds into court by an 
interpleader action, The policy was in pos- 
session of Bennett’s ex-wife, now Mrs. 
Wanamaker. Both she and Bennett claimed 
the proceeds. While the policy originally 
named Mrs. Wanamaker as beneficiary of 
the death benefit, Bennett was named as 
the person to receive the endowment. Mrs. 
Wanamaker, however, claimed the endow- 
ment on the ground that Bennett had made 
her a gift of the policy. She testified that 
they separated in 1916 or 1917, and that in 
the spring of 1921 Bennett visited her, and 
saying that he had insured his life for her, 
and would keep the policy in force, gave 
it to her. Bennett testified that they were 
still living together as man and wife in 
April 1920 when he took out the policy and 
gave it to his wife to keep for him, with 
other papers. However, Bennett, in an affi- 
davit filed in his divorce proceedings, stated 
that his wife had deserted him in March 
1920, and so his version of the time of the 
gift could not be right. Mrs. Wanamaker 
states that if Bennett had not given her the 
insurance policy, she would have made claim 
for alimony in the divorce action. If Mrs. 
Wanamaker was wrongfully withholding the 
policy from him, the divorce suit was not 
filed until July 8, 1921, and the decree of 
divorce against the wife was not entered 
until October 4, 1921. The matter of the 
possession of the policy could have been 
settled in the divorce action, or possession 
could have been regained in some other ac- 
tion. “Mrs. Wanamaker’s attitude through- 
out the years was always consistent with 
her claim to the policy. The contempo- 
raneous attitude of Mr. Bennett weakens 
his present claim. It satisfactorily appears 
that while at Mason City before he brought 
the divorce action he knew that he did not 
have possession of the policy and that Mrs. 
Wanamaker did. If as he now claims Mrs. 
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Wanamaker had surreptitiously and wrong- 
fully secured possession of the policy, that 
matter could have been settled in the divorce 
action, and naturally would have been. If 
throughout the years Mrs. Wanamaker was 
wrongfully withholding the policy from him, 
he could have brought a replevin action or 
other action to recover possession. ... There- 
fore, on the whole record it must be taken 
as established that in the spring of 1921, 
Mr. Bennett made manual delivery of the 
policy to her with the intent and purpose to 
make a gift to her of the policy and of any 
amount that might be paid under the endow- 
ment provisions thereof.”—Provident Mutual 
Life Insurance Company of Philadelphia v. 
Bennett et al. United States District Court, 
Northern District of Iowa, Central Division. 
November 17, 1944. 10 CCH Lire CAses 641. 
B. B. Burnquist, Fort Dodge, Iowa, for plaintiff 
Alan Loth, Fort Dodge, Iowa, F. J. Lund, Web- 
ster City, Iowa, for defendant, Nellie Wana- 
maker. 

John H, Mitchell, Fort Dodge, Iowa, for defend- 
ant, Floyd B, Bennett. 


INCONTESTABILITY CLAUSE— 
CANCELLATION OF POLICY 


(ARKANSAS) 
e Two types of incontestability clauses 


Effect of insured’s death on running 
of clause 


Here the court points out an important dis- 
tinction between the type of incontestability 
clause that provides that the policy shall 
be incontestable after a policy shall have 
been “in force” for a certain time, and the 
type of clause that merely provides that 
after a certain definite time the policy shall 
become incontestable. The latter type of 
clause was contained in the policies here 
sought to be cancelled, on the ground that 
the insured was not, at the date of issue 
of the policies, in sound health. The policies 
were issued April 19, 1943. The insured 
died December 17, 1943. On April 17, 1944, 
two days short of a year, the insurer filed 
a bill in chancery to cancel the policies. 
The defendant demurred, and on demurrer 
the chancellor dismissed plaintiff’s suit, ap- 
parently on the theory that plaintiff had an 
adequate remedy at law if the defendant 
should file suit on the policies. On appeal, 
this holding was reversed and the cause 
remanded to the trial court with directions 
to overrule the demurrer. 
“Many decisions have noted the difference 
between the type of incontestable clause 
. which provides that after a policy shall 
have been ‘in force’ for a specified time it 
shall become incontestable, and the type 
which merely provides that after a certain 


1945 LIFE, 








(243) 


definite time the policy shall become in- 
contestable, as in the instant case. In the 
first type, the death of the insured within 
the contestable period puts an end to the 
incontestable clause on the theory that the 
words ‘in force’ contemplate that the insured 
shall remain alive during the contestable 
period. In the case of policies involving the 
second type, the death of the insured within 
the contestable period does not affect the 
incontestable clause, but same continues in 
operation for the benefit of the beneficiary 
‘ This court has adopted the majority 
rule that where a life insurance policy pro- 
vides that after a certain definite time it shall 
be incontestable, except for certain defenses, 
the death of the insured within the con- 
testable time does not put an end to the 
incontestable clause, but said clause con- 
tinues to be operative for the benefit of the 
beneficiary. . . .Since the incontestable clause 
in the instant case is of the [latter] type... 
appellant had no remedy to contest the 
policies herein upon the ground alleged after 
expiration of the one year period. The poli- 
cies having been issued on April 19, 1943, 
would have become incontestable on April 
19, 1944. Appellant was, therefore, without 
adequate remedy at law and had no other 
recourse except to file its suit in equity for 
cancellation of the policies.” The cause was 
reversed with directions to overrule the de- 
murrer.—American National Insurance Co. 
v. Stutchman. Arkansas Supreme Court. 
February 19, 1945. 10 CCH Lire Cases 668. 
Mark E., Woolsey, for appellant. 

Carter & Taylor, for appellee. 


INSURABLE INTEREST OF BENEFICIARY 


(VIRGINIA) 
e@ Premiums paid by insured 
Subrogation 


Elmer Heflin insured his life with North- 
western Mutual under two policies, one for 
$75,000 and one for $25,000, naming his 
sister Bessie as beneficiary in both policies. 
Thereafter he changed the beneficiary in the 
$25,000 policy to Ruby S. Burton, who was 
employed by him at the hotel in which he 
held a controlling interest. Then Heflin 
became indebted to the Farmers & Merchants 
bank in the amount of $65,482.01, and as- 
signed both policies to the bank as collateral 
security for the indebtedness. This assign- 
ment was joined in by Ruby S. Burton. He 
also assigned to the bank, as collateral, trust 
notes and a deed of trust on some real estate 
owned by him. On Heflin’s death the bank 
collected the proceeds of the policies. It 
deducted the amount of Heflin’s indebted- 
ness to it, and paid the balance on the re- 
spective policies to the beneficiaries, including 
a payment of $8,563.35 to Ruby S. Burton 
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(after applying $16,191.40 to Heflin’s debt). 
It then delivered the trust notes and deed 
of trust to the executors of Heflin’s estate. 
Heflin left an estate of more than $100,000, 
after payment of all debts, including the 
debt to the bank. 


After the death of Ruby S. Burton, the 
executors of Heflin’s estate filed a general 
creditors’ suit against the bank for the 
administration of Heflin’s estate. In that 
suit, the executors of Burton’s estate filed 
a petition to recover from Heflin’s estate 
the amount of $16,191.40 that had been de- 
ducted by the bank from the face of the 
$25,000 policy. Heflin’s executors answered, 
and sought to recover from the executors of 
Burton’s estate the sum of $8,563.35, alleging 
that it had been wrongfully paid to Ruby 
S. Burton during her lifetime by the bank, 
when it should have been paid to the execu- 
tors of Heflin’s estate, because Ruby S. 
Burton had had no insurable interest in 
Heflin’s life. 

The trial court decreed that Burton’s execu- 
tors had no right to recover from Heflin’s 
estate, but that Heflin’s executors were en- 
titled to recover from Burton’s estate the 
$8,563.35 with interest. Burton’s executors 
appealed, claiming error (1) in the trial court’s 
finding that designation of Ruby S. Burton 
as beneficiary was void for want of an insur- 
able interest, and (2) in denying to Burton’s 
executors subrogation to the rights of the 
bank in the collateral security pledged by 
Heflin with the bank. It was held on appeal 
that Ruby S. Burton had no insurable inter- 
est in Heflin’s life, and so her designation 
as beneficiary was void. And, as to subroga- 
tion rights, since she had no insurable interest 
in the policy held by the bank, it follows that 
neither she nor her property paid the loan. 
She was therefore not entitled to subroga- 
tion. The decree of the trial court was 
afirmed.—Smith et al. v. Coleman et al. 
Virginia Supreme Court of Appeals. January 
15, 1945. 10 CCH Lire Cases 522. 

George E. Allen, Ammon G. Dunton, for appel- 
lants. 

C. O’Conor Goolrick, for appellees. 


PRESUMPTION AGAINST SUICIDE- 
RIGHT TO INSTRUCTION 


(ALABAMA) 


e Direct and positive evidence of suicide. 
Coroner’s statement 


The insured, who had had a nervous break- 
down and was despondent, was found dead 
of a gunshot wound, lying on the upstairs 
hallway of his home. His head was in a 


pool of blood, and the pistol which the. 


insured for many years had kept in a chest 
of drawers in his room, was on the floor 
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12 to 18 inches from his right hand. He 
was insured by the defendant company under 
a policy which excluded liability for death 
by suicide. Under certain other policies with 
other insurers, carried by the insured on his 
life, the time for defense because of suicide 
had expired. Proof of death was made under 
these other policies, the doctor’s statement 
in each case showing that death was due 
to suicide. As provided by statute, the coroner 
had made a certificate, which the defendant 
introduced into evidence, stating that death 
was due to suicide, and that the immediate 
cause was “self inflicted gun shot wound 
(pistol) of head.” At the trial on the present 
policy the court refused to give certain charges 
requested by the plaintiff on the proposition 
that there is a presumption that a normal, 
sane person will not commit suicide. 


On appeal it was held that the trial court 
properly refused the charges requested by 
the defendant. “If there is direct and posi- 
tive evidence of suicide and there is no 
conflicting inference from any evidence as 
to suicide, then the presumption against 
suicide has no field of operation. On the 
contrary, if there is direct and positive evi- 
dence of suicide and there is a conflicting in- 
ference from any evidence as to suicide, then 
the presumption against suicide has a field 
of operation. If the evidence is all circum- 
stantial, then the presumption against sui- 
cide has a field of operation. We may add 
that inference means reasonable inference 
and not mere speculation or conjecture.” The 
death certificate given by the coroner con- 
stitutes direct and positive evidence of suicide. 
Also, the proofs of loss submitted to the other 
companies were direct and positive evidence 
of suicide, as admissions against interest. 
“We do not think that there is a reasonable 
conflicting inference as to suicide in the case 
and so we conclude that the court was not 
in error in refusing the charges on presump- 
tion against suicide.” Judgment for the de- 
fendant was affirmed.—Fleetwood v. Pacific 
Mutual Life Insurance Company, Alabama 
Supreme Court. March 8, 1945. 10 CCH 
Lire CAses 706. 

Erle Pettus, Jackson, Rives & Pettus, 818 Massey 
Bldg., Birmingham, Ala., for appellant. 

H. H. Grooms, Spain, Davies, Gillon, Grooms 


& Young, 408 First National Bank Blidg., Bir- 
mingham, Ala., for appellee. 


REINSTATEMENT OF HEALTH AND 
ACCIDENT POLICY—“INSURABILITY” 


(ILLINOIS) 
e@ Overinsurance a moral hazard 
Reduction of indemnities required 


The defendant insured the plaintiff under a 
noncancellable health and accident policy. 
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Plaintiff failed to pay a premium when due 
and within the period of grace. He then 
filled out an application for reinstatement 
and sent it in to the insurer. The defendant 
informed him that the “application lists ap- 
proximately $883 of monthly disability in- 
demnities, including our policy. Our Company 
is willing to participate in up to $500 
of monthly indemnity, or 50% of an appli- 
cant’s net earned income, either or both. 
The $500 maximum limit must include our 
policy and all other policies carried; there- 
fore, before going into the question of medi- 
cal insurability, it will be necessary that this 
difference between earnings and indemnities 
be adjusted When the question of 
indemnities is cleared up, we can then go 
into the physical insurability which, if satis- 
factory, will permit approving your policy 
for reinstatement.” Plaintiff sued in equity 
for the reinstatement of his policy on the 
payment of all accrued premiums. There 
was a decree in favor of plaintiff, and de- 
fendant appealed. 

The Appellate Court held that the phrase 
“evidence of insurability satisfactory to the 
Company”, as used in the reinstatement 
clause, did not limit the company to any 
inquiry into matters of health alone. 
Health is a question of physical hazard. 
Other factors, including overinsurance, are 
questions of “moral hazards” involved in 
the risk. All are hazards contemplated by 
the word “insurability”. The insured had 
no more right to demand that the insurance 
company reinstate the policy despite over- 
insurance than he would have to demand 
that the company reinstate despite facts 
which might have shown him to be either 
a poor physical risk or a poor moral risk. 
The insurer did not act from mere whim or 
caprice. The decree of the lower court in 
favor of the insured was reversed and the 
cause remanded with directions to enter 
a decree dismissing the complaint for want 
of equity—Kahn v. The Continental Cas- 
ualty Company, appellant. Illinois Appel- 
late Court, First District. February 14, 
1945. 10 CCH Lire Cases 674. 

Taylor, Miller, Busch & Boyden, for appellant. 
Nat M. Kahn, for appellee. 


UNDUE INFLUENCE—CHANCE 
OF BENEFICIARY 


(PENNSYLVANIA) 
e Alcoholism, cancer, weak mind 
Burden of proof 

Grandfather Marshall was weakminded, a 
confirmed alcoholic, and suffered from in- 
curable cancer. A “close and confidential 
relationship” existed between him and 
Waples, and his designation of Waples as 
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beneficiary under the insurance certificate 
(on the death of the insured’s son, one prior 
beneficiary, and the remarriage of his widow, 
the other beneficiary) was not a free and 
voluntary act. So alleged the granddaugh- 
ters of the insured in contesting Waples’ 
claim to the death benefit. Waples filed 
suit against the insurer, who disclaimed any 
interest in the fund, and paid the money into 
court so that the rival claimants might inter- 
plead. They did, and the jury found for 
Waples. On appeal the granddaughters 
complained that Waples failed to sustain 
the burden of proof of establishing his right 
to the fund. He introduced into evidence 
the certificate naming him as beneficiary 
and the bylaws of the Association, and 
rested. “The appellants then, in an en- 
deavor to establish the impaired mental and 
weak physical condition of their grand- 
father, took the stand. Each acknowledged 
that she had only seen her grandfather on 
two or three occasions in the last nine years. 
an The charge that Waples was able 
to, and did, exercise an improper influence 
over the deceased was unconvincing, and 
that it failed to impress the jury is shown 
by the verdict. City Detective Curran, 
called by Waples, testified that he had known 
the deceased for 35 years and that he fre- 
quently talked with him; that on numerous 
occasions Marshall made reference to his 
beneficiary certificate and said that 

‘‘His family never bothered any more with him. 
His son had died and they didn’t treat him half 
right and he decided to change the beneficiary, 
and that he was going to turn it over to Waples 
who was his best friend, and treated him and 
took care of him, And I know from my own 
knowledge that Mr. Waples did take care of him 
because he kept in contact with me."’ 


This witness further stated that in 1938, 
when Waples was named beneficiary, Mar- 
shall was alert in mind as well as active 
and strong in body, describing him as a 
fast walker. 


Where, as in this case, suit is filed by the 
beneficiary, against the insurer, and the lat- 
ter disclaims and pays the money into court 
for interpleading by rival claimants, the 
original plaintiff becomes the plaintiff, and 
the burden of proof is on those claimants 
challenging his right. The burden of proof 
was therefore on the granddaughters. They 
did not sustain it. Judgment for Waples 
was affirmed.—Waples, plaintiff, Boalton 
et al., claimants in interpleader v. The Police 
Beneficiary Association. Pennsylvania Su- 
perior Court. March 2, 1945. 10 CCH Lire 
CAsEs 670. 

Thomas Z, Minehart, 733 Philadelphia Saving 
Fund Bldg., Philadelphia, Pa., for plaintiff. 
Joseph Ginsburg, 1013 North American Bldg., 
Philadelphia, Pa., for defendant. 
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IN THE CURRENT PARADE OF OF-WY ATOM 


BOY DROWNED IN POND— 
CONTRIBUTORY NEGLIGENCE: 


Municipality’s liability (Mo.) page 246 
COLLISION—BICYCLIST STRIK- 
ING PARKED MILK WAGON: 
Unlighted wagon (N. H.) page 247 
FALL INTO GREASE PIT: 
Permissive licensee (Mo.) page 247 


FALL OF FIRE ESCAPE: 
Fire escape used as exit (Ia.) 
IMPLIED WARRANTY—RESTAU- 
RANT: 
Warranty beyond immediate pur- 
chaser (Ill.) 
MALPRACTICE—TREATMENT OF 
FRACTURE: 
Admission of fault (Cal.) page 249 
NEW TRIAL LIMITED TO 
DAMAGES: 
Smelter smoke damage (Ariz.) 
PRODUCTS LIABILITY—ARSENIC 
IN FLOUR: 
Jury questions (Ala.) 
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REVOLVING DOOR—STOREKEEP- 
ER’S LIABILITY: 
Customer injured (Mo.) 


SERVANT INJURED — HAND 
CAUGHT IN WRINGER: 
Failure to warn of danger (Minn.) page 251 


SPOILED SAUSAGE—CARRIER’S 
LIABILITY: 
Delay in delivery—Act of God 
(Cal.) page 252 
STATUTE OF LIMITATIONS: 
Faulty installation of furnace— 
Time statute starts to run 
(Colo.) page 252 


STUDENT’S FALL FROM SCAF- 
FOLD—STATE’'S LIABILITY: 
Negligence of instructor (N. Y.) page 254 


SUBROGATION AGAINST _ EM- 
PLOYER PAYING COMPENSA- 
TION: 

Release from common law liability 
(Ohio) page 253 


page 251 
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BOY DROWNED IN POND- 
CONTRIBUTORY NECLICENCE _ 


(MISSOURI) 


e@ Municipality not liable 
Mental capacity of 14-year-old 


Gooseneck Pond was a greenish, stagnant, 
scummy pool of water, its surface strewn 
with tin cans and bits of boards and boxes. 
But on a warm, sunny day in April, 19-2, 
it was the after-school meeting place for a 
group of seventh-graders, among them 14- 
year-old Alfred Van Alst. The boys began 
to talk of swimming, andl one of them teas- 
ingly told Alfred he had better not go in 
the water because he couldn’t swim. Alfred 
retorted that he could too swim, and shed- 
ding his clothes, he dived in. About eight 
feet from shore he reappeared, red-faced 
and doubled up; though he called for help, 
he drowned before anyone could come to 
his rescue. 


Alfred’s parents, the plaintiffs, charged that 
defendant city was negligent in causing 
and permitting the existence of a pond 
which was clearly an attractive nuisance. 


THE 
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The pool had been formed by the damming- 
up of water in the bend of Gooseneck Creek 
when the city constructed a sewer alon;, 
the bed of the creek. Although various 
citizens had complained of its unsanitary 
condition, the city had taken no steps to 
keep boys from using it as a swimming 
hole. Since the plaintiffs relied on the 
“Turntable Doctrine”, the court had to con- 
sider this question: At what age can a child 
no longer be allowed to recover under the 
attractive nuisance theory? Basing its opin- 
ion on decisions in similar cases, the court 
concluded that “unless evidence tending to 
overcome the presumption of contributory 
negligence is offered, a child more than 14 
years of age should not be entitled to re- 
cover under the attractive nuisance theory. 

The evidence in this case is undisputed 
and to the effect that deceased was more 
than 14 years of age [14 years and 5 months], 
was a normal, healthy boy, bright and in- 
telligent, was making average grades in 
school work, and had been warned by his 
father of the danger of swimming anywhere 
unless his father was present. There were 
no latent or concealed dangers. The dan- 
ger of drowning in water was known by 
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him as well as if he had been adult. Such 
danger was plain and obvious. . .. Accord- 
ingly, we hold that deceased was guilty of 
contributory negligence as a matter of law 
in having voluntarily dived into Gooseneck 
Pond to swim, which act caused his death.” 
—Van Alst et al., defendants in error v. 
Kansas City, Missouri, plaintiff in error. 
Kansas City Court of Appeals, Missouri. 
March 5, 1945. 11 CCH NEGLIGENCE CASES 
1087. 

William E, Kemp, T. James Conway, Kansas 
City, Mo., for plaintiff in error. 

R. C. Southall, Kansas City, Mo., for defendants 
in error, 


COLLISION-BICYCLIST STRIKING 
PARKED MILK WAGON © 


(NEW HAMPSHIRE) 


@ Unlighted wagon 
Exercise of ordinary care 


Maybe you should look both ways, as the 
safety experts say, but plaintiff bicyclist in 
this case would have been better off had 
he glued his eyes to the straight and narrow 
path ahead. “I was going from east to west 
on Hanover Street,” he explains, “and as 
I approached Wilson Street, I looked to my 
left and didn’t see any traffic and I con- 
tinued along down and looked for traffic 
at Ashland Street, and there wasn’t any- 
thing there. Then I looked straight ahead, 
and this milk wagon was in my way and I 
swerved to the left to avoid it but I didn’t 
see it in time.” And so, while riding to 
work about 2:30 in the morning, plaintiff 
coasted into the rear of a horse-drawn milk 
wagon and was injured. Gerald Plantier, in 
charge of the wagon, the property of a com- 
pany of milk dealers, had a schoolboy helper 
named Marcel Labrie, and on the morning 
of the accident Marcel had halted his team 
on the north side of Hanover Street to wait 
for Plantier to return from delivering milk 
in an apartment house on the corner. The 
weather was wet and the wagon unlighted. 
The New Hampshire Supreme Court de- 
cided that “the evidence is entirely insuf- 
ficient to establish the fact that the absence 
of a light on the wagon in question was 
the cause of the plaintiff’s injury” and that 
the milk wagon “must have been visible in 
the rays of the street lamp, which was lo- 
cated ‘five feet east of the curb line on the 
east side of Ashland Street,’ and if, despite 
its visibility, the plaintiff did not see the 
wagon in time to avoid the accident, it is, 
in our opinion, a matter of sheer conjecture 
whether he would have seen it any sooner 
if the statutory requirement [that the 
wagon be lighted] had been observed.” As 
for the argument that Marcel should have 
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stopped the wagon nearer the curb line, the 
court felt that “such extreme precaution 
was not demanded. Labrie halted his team 
only for the short time it required for 
Plantier to leave a bottle of milk at each of 
two apartments in the house on the opposite 
corner and then cross the street to the place 
where Labrie was waiting. The wagon was 
standing on the right-hand side of the 
traveled part of the road and near a bright 
electric street light. It was half past two 
in the morning when little traffic was to be 
expected. On these facts the jury could 
not reasonably find that Labrie in stopping 
where he did was not in the exercise of 
ordinary care.” Judgment was for the de- 
fendant milk dealers——Gatto v. Cloutier. 
New Hampshire Supreme Court. March 6, 
1945. 11 CCH NEeEcLiceNce Cases 1111. 
Chretien & Craig, for plaintiff. 

Alvin A, Lucier, for defendants. 


FALL INTO GREASE PIT— 
“PERMISSIVE LICENSEE” 


(MISSOURI) 
e Status of injured 


Taking a “short-cut” at night between two 
public streets for his own convenience to 
avoid the longer route around defendant's 
filling station premises, the plaintiff fell in- 
to one of the grease pits on the premises. 
For about eight years prior to the accident 
defendants had permitted the public gen- 
erally to cross over its premises as a “short- 
cut”. The plaintiff alleged negligence on 
the part of the defendants in not lighting 
the premises at night, or giving the public 
some warning that the pits were open, etc. 
The defendants’ demurrer was sustained 
and on appeal this ruling was affirmed. 


“Plaintiff admits the general rule to be that 
the owner or possessor of land is under no 
duty to protect entrants upon his premises 
who are mere volunteers, trespassers, or 
licensees; but he asserts he is within an ex- 
ception to this general rule under the pleaded 
facts in that the law exacts a duty of the 
owner or possessor of land to exercise ordi- 
nary care where the public has been accus- 
tomed to cross over his premises for a 
long period of time without objection, and 
by expressed or implied invitation and with 
his full knowledge. Plaintiff relies upon a 
number of cases involving entrance upon 
the premises for the mutual benefit of the 
entrant and the owner or for the benefit of 
the owner; entrants within the technical 
legal meaning of ‘invitees’, sometimes 
termed ‘business invitees’. . . . Plaintiff was 
not an invitee, within the legal meaning of 
that term in this class of cases. At the time 
plaintiff was in the act of taking a ‘short- 
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cut’ at night between two public streets 
for his own convenience and to avoid the 
longer route around defendants’ premises 
via the public ways. By reason of some 
inattention he fell into an excavation, a 
stationary thing, long used by the possessor 
in the legitimate use of his premises and 
his injuries were not the result of any active 
affirmative conduct of the possessor. Plain- 
tiff occupied the legal status of a ‘licensee 
by acquiescence’ or ‘permissive licensee.’ 
He came upon the premises for his own pur- 
pose and with the consent, expressed or 
implied, of the possessor. .. . ‘His fix may 
be likened unto that of one who, buying 
lands, buys stones: or, buying beef, buvs 
bones; or borrowing a coat, takes it with 
holes in and buttons off—that is, in the 
use of his bare license he takes on himself 
the risk of perils from defects in the premises. 
Mere permission without more involves 
“leave and license” but bestows no right to 
care.’ . . . One entering to use a ‘short- 
cut’ has been adjudged a licensee. ... A 
danger concealed only by the darkness of 
night does not make a licensor liable... . 
Liability does not attach to a possessor for 
injury to an adult licensee who falls into an 
excavation long maintained in the further- 
ance of his business, especially for passive 
as distinguished from active negligence. ... 
The judgment is affirmed.”—Porchey, etc., 
appellant v. Kelling, d. b. a. Al E. Kelling 
Service Station et al., Missouri Supreme 
Court, Division Number Two. March 5 


1945. 11 CCH NEeEcLicence Cases 1073. 


FALL OF FIRE ESCAPE APPARATUS 


(IOWA) 


@ Tenant’s employees as licensee 
Fire escape used as exit 


How did Mr. Born get out of the building? 
There were four means of exit from the 
building owned by the defendant: a pas- 
senger elevator, a freight elevator, a stair- 
way, and a fire escape, this last for 
emergencies. The deceased, employed in 
the building, was found dead at a short 
distance from the fire escape, which was 
down, the cable and couriterweight broken. 
It was the contention of the plaintiff that 
while walking in the alley, the deceased had 
been struck by the fire escape, which fell 
when the cable broke. The defendant, how- 
ever, contended that a verdict was properly 
directed for it because the evidence showed 
that the decedent had used the fire escape 
as an exit from the building; that therefore, 
he was a mere licensee, and the defend- 
ant owed him no duty of care. 


On appeal the directed verdict in favor of 
the defendant was upheld. Several em- 
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ployees had seen the decedent at the win- 
dow leading to the fire escape shortly 
before the accident occurred. One said that 
he had his leg up on the sill. There was 
also evidence that the decedent had asked 
a building inspector whether or not it would 
be lawful to use the fire escape to leave the 
building every day. “None of the above 
testimony of Mr. Seizer [the president of 
the company employing the decedent] and 
the three employees is contradicted. There 
is nothing to cast doubt upon its truthful- 
ness. These three employees had finished 
work and were attempting to leave the 
building by means of the freight elevator. 
This confirms Seizer’s testimony that the 
passenger elevator and the inside stairway 
were not available. The freight elevator 
was in use by others. That is the reason 
the women ‘couldn’t get it up’ and were 
compelled to wait on the fourth floor. Un- 
less the testimony of Seizer and the three 
women is discarded arbitrarily, it is not 
reasonably possible, much less probable, 
that Mr. Born did not go down the fire 
escape. The only reasonable conclusion is 
that he did use the fire escape.” Judgment 
for the defendant was affirmed.—Central 
National Bank & Trust Company Adm’r., 
appellant v. Lederer Strauss & Co., Inc., 
Iowa Supreme Court. March 6, 1945. 11 
CCH NEGLIGENCE Cases 1121. 


J. R. McManus, Ralph N. Lynch, Des Moines, 
Iowa, for appellant. 

Carr, Cox, Evans & Riley, Des Moines, Iowa, 
for appellee. 


IMPLIED WARRANTY—ROAST 
BEEF SANDWICH 


(ILLINOIS) 


e Warranty beyond immediate pur- 
chaser 
Proximate cause 


It was the custom for employees to lunch 
in the basement of their place of employ- 
ment. The plaintiffs, Mrs. Blarjeske, and 
Mrs. Black, sent Mrs. Blatt out to a restau- 
rant to purchase for them, respectively, a 
chicken pie and a roast beef sandwich. Mrs. 
Blarjeske ate her chicken pie without any 
untoward results. Mrs. Black ate half of 
the roast beef sandwich, but did not think 
it tasted very good. She gave the other 
half to Mrs. Blarjeske, who was still hun- 
gry, and who ate half of the remaining 
portion and threw the rest into a trash box. 
Within a period of 15 to 45 minutes after 
lunch, both Mrs. Black and then Mrs. Blar- 
jeske became ill, vomited and suffered from 
diarrhea for approximately two hours be- 
fore they were taken up to the office of the 
doctor in the building. He kept them un- 
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der treatment for two hours, and pumped 
their stomachs. They were then taken to 
the hospital where they remained for four 
days. After leaving the hospital, both re- 
ceived further treatments from the doctor, 
and returned to work several weeks later. 
A joint verdict for $600 was rendered in 
favor of plaintiffs, and defendant appealed. 


“Defendant, while denying a sale of roast 
beef having a green fungus growth attached 
to it, maintains that there is no evidence to 
prove a causal connection between the con- 
sumption of the roast beef sandwich and 
the subsequent illness of plaintiffs. Al- 
though Dr. Moses kept a portion of the un- 
consumed meat for three days, he made no 
attempt to have it analyzed. Although Dr. 
Moses testified for plaintiffs, he was not at 
any time asked to state his diagnosis, no 
hypothetical question seeking to establish 
a causal connection was propounded to him, 
and he did not testify that there might or 
could have been, or that there was any 
causal connection between the eating of the 
roast beef sandwich and the subsequent ill- 
nesses of plaintiffs. The jury was required to 
speculate upon that issue. Assuming that the 
meat had a covering of green mold, there is 
no evidence that the green mold could, 
might or did cause plaintiffs’ illnesses. The 
burden was on plaintiffs to show a causal 
connection between the eating of the roast 
beef sandwich and their subsequent illnesses. 
A jury cannot be allowed to determine dis- 
puted questions of fact from mere conjec- 
ture. Because of the failure of plaintiffs to 
make the necessary proof as to the cause 
of their illnesses, defendant asks that the 
judgment be reversed without remandment. 
We are of the opinion that the judgment 
should be reversed, but that the parties 
should be given an opportunity to retry the 
case... . We are of the opinion that the 
implied warranty that the roast beef sand- 
wich was fit for human consumption ex- 
tended to both plaintiffs, although there was 
no contractual relation between defendant 
and Mrs. Blarjeske, one of the plaintiffs.” 
Judgment for plaintiffs was reversed and 
the cause remanded for a new trial. Blar- 
jeske et al. v. Thompson’s Restaurant Com- 
pany, appellant. Illinois Appellate Court, 
First District. February 14, 1945. 11 CCH 
NEGLIGENCE CAsEs 1076. 


MALPRACTICE—TREATMENT OF 
FRACTURE 


(CALIFORNIA) 
@ Necessity of x-ray 


The right ring finger of the plaintiff was 
caught and crushed in a folding bed. Sev- 
eral days later she went to the defendant 





doctor’s office and told him she thought 
her finger was broken. “He looked at it 
and said he thought it was too, and I asked 
him if he didn’t want me to have an x-ray 
taken and he said no, it would not be neces- 
sary.” He put splints on the finger while 
it was still swollen and crooked. Later, 
the finger still bothering her, the plaintiff 
had an x-ray taken by another doctor, 
which showed a markedly displaced shaft. 
When plaintiff asked defendant about op- 
erating on the finger to remove the bone 
shown in the x-ray, according to the plain- 
tiff’s husband, defendant stated that he 
should have taken an x-ray in the beginning, 
and that it was all his fault”. After he 
had examined the x-ray he stated that he 
did not think that it would do any good 
to operate on it after this length of time. A 
nonsuit was ordered. On appeal by the 
plaintiffs, husband and wife, the court held 
that “In the present case we are satisfied 
that a jury, considering the background of 
all the other evidence, could reasonably 
conclude that the admissions of defendant 
physician imported that he had not exer- 
cised that reasonable degree of skill and 
learning and care ordinarily exercised by 
other doctors of good standing practicing 
in the community and that as a proximate 
result of such negligence plaintiff suffered 
damage. To phrase it differently, in the 
light of the seeming conflicts in defendant’s 
testimony and all the other circumstances 
of the case, his admissions that he ‘should’ 
have had an x-ray taken ‘in the beginning’ 
and that he was at ‘fault’ in that regard 
constitute evidence of a character com- 
petent to require that the issue of defend- 
ant’s negligence be decided as one of fact 
rather than of law.” The judgment of non- 
suit was reversed.—Lashley, appellant v. 
Koerber. California Supreme Court. In 
Bank. February 20, 1945. 11 CCH NEctI- 
GENCE Cases 1135. 


Charles Reagh, for appellant. 


Appelbaum & Mitchell, John Jewett Earle, for 
respondent. 


NEW TRIAL LIMITED TO DAMAGES 


(ARIZONA) 
© Smelter smoke damage 


The trial of the case lasted twelve days. 
The plaintiffs, who owned farms in the 
vicinity of the smelter operated by the de- 
fendant, had sued for damages to growing 
crops alleged to have resulted from smoke 
and gas deposited on their land from the 
defendant’s smelter works. During the 
course of the trial, the defendant admitted 
liability and damage in each case. However, 
the plaintiffs claimed much greater damage 
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than was conceded by the defendant. Ver- 
dicts were returned for the three plaintiffs 
in the amounts of $900, $1100, and $750, re- 
spectively. The trial court found that the 
verdicts in each case were excessive, and 
ordered that the defendant be granted a 
new trial unless a remittitur were made by 
the plaintiffs. They refused to remit, and 
a new trial was ordered. They appealed, 
claiming that in view of the admissions of 
the defendant, plaintiffs should not be put 
to the burden of retrying the entire case, 
but only the question of damages. An 
Arizona statute provided for the granting 
of a separate trial as to damages. The de- 
fendant’s position was that the granting of 
an entire new trial was proper because “the 
liability of a smelter operator for smoke 
damage is not predicated upon negligence, 
but upon the maintenance of a nuisance. 
That a nuisance exists, and that-the opera- 
tor of the smelter is liable therefor is proved 
by a showing of smelter smoke damage. 
Therefore, in making out a case for smelter 
smoke damage, we are not concerned with 
proving liability as a separate item.” The 
Arizona Supreme Court held that “the only 
question left for determination on a new 
trial is the amount of damages. There 
should be but one fair trial upon any issue, 
and parties ought not to be compelled to 
retry an issue that is not questioned but 
in fact admitted.” The orders granting 
new trials were modified to limit the issues 
on retrial to the amount of damages alone. 
—Kovacovich et al., appellants v. Phelps 
Dodge Corporation. Arizona Supreme 
Court. February 24, 1945. 11 CCH Nectt- 
GENCE Cases 1060. 

Lewkowitz & Wein, Phoenix, Ariz., for appel- 
lants. 

Ellinwood & Rose, William A, Evans, Joseph S. 
Jenckes, Jr., Phoenix, Ariz., for appellee, 


PRODUCTS LIABILITY—CALCIUM 
ARSENIC IN FLOUR 


(ALABAMA) 
© Negligence a jury question 


“Ballard’s Self-Rising Obelisk Enriched” 
flour proved to be enriched with calcium 
arsenic, a dangerous poison; or so the jury 
found. The plaintiff’s husband purchased a 
seventy-pound sack of the flour from the 
A & P grocery. She brought it home, 
placed it in the kitchen, and took enough 
flour out to make a batch of biscuits. Then 
after the flour bin had been dusted out, the 
rest of the flour was put into the bin. 
Plaintiff’s family consisted of her husband, 
two small children and her brother, all of 
whom became ill after partaking of the 
biscuits. Some few days later another batch 
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of biscuits was made and the family again 
became ill, and upon consulting a physi- 
cian, they were advised that they had been 
poisoned. An analysis of the flour was 
made which disclosed that it contained a 
sufficient amount of calcium arsenic in a 
quart of such flour to make a fatal dose 
for ten people, if absorbed, and not thrown 
off through vomiting. Plaintiff’s evidence 
was that there was no calcium arsenic on 
her premises. The defendant’s evidence 
showed that in the phosphate used as a self- 
rising ingredient mixed in the flour there 
was a trace of calcium arsenic, but that in 
the course of manufacture of the phosphate, 
the arsenic was refined out so as to reduce 
it to a nondeleterious state, not harmful 
when consumed by human beings. The de- 
fendant’s evidence also showed that the 
manufacturer from whom the phosphate 
was purchased used lime in the manufac- 
ture of phosphate which contained traces of 
arsenic, and that there was no method of 
eliminating such arsenic from the lime. The 
defendant’s evidence showed further that 
it had engaged in the business of manu- 
facturing floor for sixty odd years and that 
it used in its business the most modern 
equipment and machinery, which included a 
mixer used for distributing the enriching 
materials through the flour. During the 
process of mixing, numerous tests were 
made by lowering a small glass or dipper 
into the opening through which the enrich- 
ing materials were introduced by hand, and 
taking out samples to determine whether 
the blending was satisfactory; but no test 
was made to determine whether or not de- 
leterious substances were contained in the 
mixture. Judgment was rendered for the 
plaintiff in the trial court. 


“The contention of appellant here is that 
its evidence presented an iron clad com- 
plete defense and overcame the inference 
or presumption of negligence arising from 
the fact that calcium arsenic in deleterious 
quantities was found in the flour, and that 
it was entitled to have a directed verdict. 
... The evidence adduced by the plaintiff 
clearly authorized an inference, which it 
was the province of the jury to draw, that 
the calcium arsenic found in the flour by 
Dr. Rehling was there in consequence of de- 
fendant’s negligence, and placed upon it the 
duty of going forward with the evidence to 
rebut or overcome such inference. ’ 
While it may be conceded that the repeated 
tests made of the flour while it was going 
through the mixer authorized an inference 
that the mixing apparatus was in good 
condition and without defects, the drawing 
of such inference was within the province 
of the jury. There was no affirmative evi- 
dence that it was free of defects. The bur- 


APRIL 


(250) 


DMS ten igo. 


Westaetmcse's mien 


renee nae 


ah tliat am 


achat ema 





den 
bec: 
spe 
refu 
the 

tiff 

pan 
Ma! 
106¢ 
Ss. M 
Com 
Hug 
Ala., 


RE\ 
ST 


(MI 


The 


whi 


ord 
twe 
ope 
wo! 
to | 
ton 
the 
and 
whe 
one 
on 
ste] 
sto 
in f 
the 
twi 
oth 
the 
gav 
pla 
on 
its 
Th 
tha 
top 
did 
Im 
ton 
afte 


spi 
jud 
pea 
the 
pre 
ten 
the 
hol 
the 








Si- 
en 
fas 


se 
wn 
ice 


ice 


er 


lat 


ce 
ym 
us 
at 
ct. 
iff 

it 
at 


le- 
he 


ed 
ng 
ce 
od 
ng 
ce 
yi- 
r= 









: 
: 
i 


eyes aan Nets 3 eal ie 


— 


ee 


den to show this was on the defendant, 
because of its superior knowledge in re- 
spect thereto. ... The court did not err in 
refusing the affirmative charge requested by 
the defendant.” Judgment for the plain- 
tiff was affirmed.—Ballard & Ballard Com- 
pany v. Jones. Alabama Supreme Court. 
March 1, 1945, 11 CCH NEGLIGENCE CASES 
1066. 

S. M. Bronough, Bradley, Baldwin, All & White, 
Comer Bldg., Birmingham, Ala., for appellant. 
Hugh A. Locke, Wade H. Morton, Birmingham, 
Ala., for appellee, 


REVOLVING DOOR- 
STOREKEEPER’S LIABILITY 


(MISSOURI) 


e Customer injured 
Proximate cause 


The paradox of the revolving door is that 
while it is never really open, it can always 
let one through. To be in good working 
order, it must achieve a compromise be- 
tween these two—being closed, yet being 
open. The plaintiff, an eighty-five-year old 
woman in good health and active, intended 
to enter the defendant’s department store 
to make some purchases. As she approached 
the door there was no one ahead of her, 
and the revolving door was not moving 
when she got into it. She had walked into 
one of the compartments, placed her hand 
on the door and walked about two or three 
steps when she saw a lady come out of the 
store and enter the compartment immediately 
in front of her. This lady put her hand on 
the rod “and my door that I* hold to went 
twice as fast and knocked me down.” This 
other lady was not running when she entered 
the door; and there is no evidence that she 
gave the door an unusual shove. All the 
plaintiff saw her do was to put her hand 
on the rod and the door immediately doubled 
its speed, in less than a quarter of a turn. 
There was evidence, expert and otherwise, 
that the rubber and felt strips on the edges, 
top, and bottom of the door were worn and 
did not brake the door as they should have. 
Immediately after the accident, another cus- 
tomer tried the door and discovered that 
after a person had passed through the door 
in a normal manner, it would continue to 
spin around two or three times. From a 
judgment for the plaintiff, the defendant ap- 
pealed claiming that the worn condition of 
the door was a mere condition and not the 
proximate cause of the accident. It con- 
tended that the “other woman” who entered 
the compartment in front of plaintiff took 
hold of the control rod when she entered 
the door, continued to control the door as 
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she went through it, and at all times had 
control of it; and that for this reason the 
condition of the brake strips had nothing 
to do with causing the accident, which oc- 
curred solely because “the other woman” 
walked faster than the plaintiff, who walked 
“slow” Said the court: “We do not 
agree that the evidence affirmatively shows 
any such situation. In its briefs defendant 
frequently refers to the fact that ‘the other 
woman’ grasped the control rod. We find no 
such evidence. What plaintiff said was that 
‘the other woman put her hand on the rod and 
my door went twice as fast and knocked 
me down.’ This clearly indicates ‘the other 
woman’ did not control the door by grasping 
the rod.” From the evidence as to the condi- 
tion of the door, and the circumstances of the 
injury, there was evidence sufficient for the 
jury to find the defendant negligent in the 
maintenance of the door. Judgment for 
the plaintiff was affirmed.—Sorenson v. Emery, 
Bird, Thayer Dry Goods Company, appel- 
lant. Kansas City Court of Appeals, Miss- 
ouri. March 5, 1945. 11 CCH NEGLIGENCE 
CAsEs 1083. 

Mosman, Roger's, Bell & Conrad, Kansas City, 
Mo., for appellant. 

Madden, Freeman & Madden, Kansas City, Mo., 
for respondent, 


SERVANT INJURED— 
HAND CAUGHT IN WRINGER 


(MINNESOTA) 


e Dangerous instrumentality 
Failure to warn of dangers 


Mary Foley was employed by the defendant 
to do household work. She was required 
to do the laundry, and in so doing to operate 
a power wringer on the washing machine. 
The washing machine was so situated in 
relation to the wash tubs that a release on 
the rollers of the washing machine wringer 
could not easily be reached. She had asked 
her employer to allow her to move the 
machine, but permission had been refused. 
This release lever operated with difficulty 
and was hard to push into the position 
where the upper roller would lift up. There 
was also a lever by which the wringer could 
be stopped, started and reversed; but in the 
position in which Mary stood while wring- 
ing the clothes into the basket, this lever 
was at the opposite end of the wringer. 
Mrs. Bennett had told Mary that the rollers 
in the wringer were very hard (it was an 
old machine) and that they would injure 
the clothes if they were allowed to wrap 
around the rollers. On the morning Mary 
was hurt, she was feeding the clothes from 
tub two into the basket. A pillowcase started 
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to wrap around a roller, and Mary tried to 


pull it loose. As she attempted to do this, 
the machine moved and her right hand 
caught between the rollers. She was unable 
to release the roller or pull the plug on the 
electric wire, and her hand was badly crushed. 
At the close of the plaintiff's testimony, the 
trial court directed a verdict in favor of the 
defendants, on the ground of assumption of 
risk and contributory negligence. On ap- 
peal this judgment was reversed and the 
cause remanded. 


Assumption of risk was not properly in the 
case, since it was not pleaded affirmatively, 
as it must be. The slight evidence of con- 
tributory negligence was for the jury to pass 
on. “We are of the opinion that the ques- 
tion whether the arrangement of the machine, 
its condition and position, and the difficulty 
of operating the release constituted a dan- 
gerous instrumentality for this immature 
and inexperienced operator, was for the jury. 
Mary would have had a much stronger case 
had she also alleged a negligent failure to 
warn her of the dangers incident to the 
operation of the wringer since she was im- 
mature and had never operated a power 
wringer before going to the Bennetts; nor 
is it clear that she comprehended or realized 
any hazard to herself should her hand be 
drawn in where she was constantly feeding 
the clothes. She was warned against dam- 
age to the clothes from their becoming 
wrapped around the roller, but the instruc- 
tions given her said nothing about danger 
to herself.” Judgment for the defendants 
was reversed, with leave to the plaintiff to 
amend her pleadings.—Foley, etc., et al., 
appellants v. Bennett et al. Minnesota Su- 
preme Court. February 2, 1945. 11 CCH 
NEGLIGENCE CAsEs 949. 


Samuel A, Warren, 846 Midland Bank Bidg., 
Minneapolis, Minn., for appellants. 

Gillette & Meagher, 1006 First Natl.-Soo Line 
Bldg., Minneapolis, Minn., Dell & Rosengren, 
Fergus Falls, Minn., for respondents. 


SPOILED SAUSAGE— 
CARRIER’S LIABILITY 


(CALIFORNIA) 


@ Delay in delivery 
Act of God 


A manufacturer of meat products hired a 
common carrier to transport by motor truck 
7,598 pounds of chilled fresh sausage from 
Los Angeles to Camp Roberts, an army 
camp near San Luis Obispo. A heavy rain- 
fall closed the highway, and defendant car- 
rier was not able to ship the sausage until 
about forty-eight hours after it was received. 
By the time the meat arrived at the camp, 
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it was spoiled, and the inspecting officer 
rejected it. In the ensuing action by the 
assignee of the shipper, the meat-manufac- 
turing company, to recover damages, plain- 
tiff obtained judgment for $2,110.91, and 
defendant carrier appealed. 


Defendant maintained that the loss was not 
due to its negligence but to an act of God. 
The court found, however, that the carrier 
was in fact negligent because it did not 
notify the shipper of the delay, and “even 
though the immediate or proximate cause of 
a loss in any given instance may be what 
is termed the act of God, nevertheless, if 
the negligence of the carrier mingles with 
it as an active and cooperative cause, the 
carrier is still responsible; in other words, 
where the negligence of the carrier concurs 
in, and contributes to, the loss or injury, the 
carrier is not exempt from liability on the 
ground that the immediate damage is occa- 
sioned by vis divina. The act of God, to 
excuse the carrier, must, according to the 
better opinion, be not only the proximate 
but also the sole cause of the loss.”’ There- 
fore, the original judgment for plaintiff was 
afirmed.—Newmark, respondent v. Pacific 
Freight Lines, appellant. California Dis- 
trict Court of Appeal, Second District, Divi- 
sion Three. January 17, 1945. 11 CCH 
NEGLIGENCE CAsEs 1101. 


Hugh Gordon, for appellant. 
Samuel Mirman, for respondent. 


STATUTE OF LIMITATIONS— 
FAULTY INSTALLATION OF FURNACE 


(COLORADO) 


e Death from inhaling poisonous gas 
When does statute of limitations start 
to run? 


On a very cold night in January, after 
Spomer had been missed from the ranch 
house for some two hours, his body was 
found by the neighbors in the coal bin, his 
death being due, apparently, to his inhaling 
the poisonous gas which had drifted back 
from the stoker fire through the apparatus 
extending into the bin. His minor children, 
through their mother, brought this suit 
against the defendant, who had installed 
the furnace unit, alleging an improper in- 
stallation which caused the poisonous gas 
to accumulate and back up into the bin. 
After a verdict for the plaintiff, the defend- 
ant moved for judgment notwithstanding 
the verdict, one of the grounds for which 
motion was that the action was barred by 
the two-year statute of limitations. This 
Statute provides that: “All actions provided 
for by the three preceding sections shall be 
brought within two years from the commis- 
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sion of the alleged negligence resulting in 
the death for which suit is brought.” 


“Defendant contends that inasmuch as the 
evidence in the case showed that the instal- 
lation of the furnace was completed on or 
about December 6, 1941, and the suit was 
not brought until December 27, 1943, more 
than two years after the installation of the 
furnace, that the plaintiffs’ cause of action 
is barred. The plaintiffs contend that under 
this Statute, the Statute begins to run from 
the death of the decedent which was on 
January 2, 1942, and therefore the suit was 
brought well within the limitation. 

Under the peculiar wording of this act, 
two concurring circumstances must unite 
in order to form the basis of an action: 
(1) the commission of negligence, and (2) 
death resulting therefrom. To hold that 
the two years limitation begins to run from 
the alleged commission of negligence would 
necessarily leave out of consideration the 
fact that it had caused death. This leads 
inevitably to the conclusion that the cause 
of action accrues and limitation begins to 
run when the death occurs which was caused 
by commission of the alleged negligence.” 
Judgment was entered for the plaintiff.— 
Spomer et al. v. Montgomery Ward & Co., 
United States District Court, District of 
Colorado. March 6, 1945. 11 CCH NeEcti- 
GENCE CAsEs 1109. 

Alden T. Hill, Fort Collins, Colo., Kenneth M. 
Wormwood, Denver, Colo., for plaintiffs. 
Edward A. McDermott, Chicago, Ill., William 
R. Kelly, E. Tyndall Snyder, Greeley, Colo., for 
defendant. 


SUBROGATION AGAINST EMPLOYER 
WHO HAS PAID COMPENSATION 


(OHIO) 
@Release from common law liability 





Where an employer pays the death benefit 
provided by the Workmen’s Compensation 
Act for the death of his employees, to the 
employees’ dependents, who thereafter sue 
a third party for negligently causing the 
deaths, and as a result of the suits receive 
a compromise settlement from the third 
party’s insurer, may the latter recoup from 
the employer the amount expended in settle- 
ment of these suits? The plaintiff insurance 
company issued a policy of insurance in- 
demnifying the Burdett Oxygen Company 
against loss because of injuries sustained by 
anyone other than an employee through its 
negligence in the conduct of its business. 
The Cleveland Hardware & Forging Com- 
pany, the defendant herein, required the use 
of nitrogen gas as a part of one of its manu- 
facturing processes in its die casting depart- 
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ment. Just prior to the accident, the Hardware 
Company claimed to have ordered from the 
Oxygen Company two tanks of nitrogen gas. 
The Oxygen Company claims that orygen 
was ordered; at any rate, oxygen was de- 
livered to the Hardware Company. When 
the latter’s employees put it into use, a 
severe explosion occurred and three of its 
employees were killed. The dependents of 
these employees were paid the death benefits 
provided by the Workmen’s Compensation 
Law. Thereafter the dependents of the 
deceased employees brought separate wrongful 
death actions against the Oxygen Company, 
claiming that the Company had been negli- 
gent in delivering oxygen, a_ highly 
dangerous and explosive gas, instead of nitro- 
gen, and that as a proximate result of such 
negligence the deceased employees came to 
their death. Plaintiff herein, the insurance 
company, settled these suits, and instituted 
the present suits seeking judgment against 
the defendant for the full amount which it 
was compelled to expend to settle the wrong- 
ful death cases. The trial court entered 
judgment for the defendant on the ground 
that the defendant having complied with 
the Workmen’s Compensation Act, was by 
the Constitution of the State of Ohio re- 
lieved of any further liability arising out 
of the injury or death of one of its em- 
ployees while at work acting within the 
scope of his employment. 


Both the Constitution and the Compensa- 
tion Act provide that an employer who pays 
the compensation provided by law shall not 
be liable to respond in damages at common 
law or by statute for death or injuries cov- 
ered by the Compensation Act. The Court 
of Appeals held: ‘For the obligations thus 
imposed upon the employer under the 
Workmen’s Compensation Act the em- 
ployer is relieved of any liability at common 
law because of such injuries, death or occu- 
pational diseases that befall his employees 
while acting in the course and scope of their 
employment, and it makes no difference 
whether the claim is presented by the em- 
ployee or one who claims the right of retri- 
bution because of damages which he has 
been compelled to pay to such employee. 

We conclude, therefore, that the plain 
intention of the legislature was to provide 
against any liability at common law of a 
complying employer because of the death 
or injury, of its employees.” Judgment for 
the defendant was affirmed.—Bankers In- 
demnity Insurance Co., appellant v. Cleve- 
land Hardware & Forging Co. Ohio Court 
of Appeals, Cuyahoga County. February 
26, 1945. 11 CCH Neciicence Cases 1104. 


Payer, Bleiweiss & Mollison, for plaintiff, appel- 
lant. 


T. J. Duffy, Charles Sanford, for defendant. 
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STUDENT'S FALL FROM SCAFFOLD— 
STATE'S LIABILITY 


(NEW YORK) 


e Charitable and other institutions 
State liable for negligence of agents 





“Learn-by-doing” education involves a risk 
not met so frequently in cloistered textbook 
teaching. The progressive prof must look 
to his scaffolding—at least for the sake of 
his employer. So seems the moral of Weber 
v. State of New York, wherein pupil Weber, 
nineteen years old, was taking up carpentry 
at the New York State Agricultural and 
Technical Institute at Delhi. For practical 
experience, the carpentry class was building 
a house, under the supervision of instructors 
and on land and with materials furnished 
by a trusting fellow who hoped to make the 
finished product his residence. The stu- 
dent-builders were not paid for their work, 
nor did they pay any tuition at the State 
Institute. During one of the class meetings 
Weber was injured in a fall from a scaffold 
which some of the other students had erected, 
about nineteen to twenty-one fect above the 
ground, under the direction of the instructor. 
Weber sought to recover damages for his 
injuries. 





The court cited sections of the state labor 
law which provide that a person employing 
or directing another in construction work 
shall provide safe scaffolding, and that 
scaffolding more than twenty feet from the 
ground shall have a safety rail attached. 
After pointing out that Weber, though an 
unpaid student-worker, was subject to the 
same risks as an ordinary carpenter, the 
court concluded: “The testimony is con- 
vincing that it was the failure of the state 
to comply with the statutory requirement 
of a proper railing that was the proximate 
cause of the accident. That the scaffold may 
have been less than twenty feet from the 
ground does not change the situation. Con- 
cededly, it was at least ninteen feet above the 
ground. Claimant was young and necessarily 
inexperienced and such a height was under the 
circumstances, sufficiently dangerous to require 
a railing as provided in Subd. 1, Sec. 240. This 
conclusion is fortified by the action of the 
New York Board of Standards and Appeals, 
which board on the day before the accident 
adopted Rule 23 of the Industrial Code, by 
the terms of which guard rails are required 
on all scaffolds over ten feet. This rule 
while not in effect at the time of the acci- 
dent, and therefore not applicable here, indi- 
cates the considered opinion of the Board 
of Standards and Appeals, a state authority 

Section 240 of the Labor Law im- 
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poses upon the state an absolute duty to 
furnish safe scaffolding and the violation 
thereof creates liability as a matter of law 
It does not appear that claimant was 
guilty of contributory negligence, but in 
any event, the common law defenses of 
assumption of risk and contributory negli- 
gence are not available in this claim based 
upon violation of a statute, the very purpose 
of which was to protect claimant from the 
occurrence of such an accident.” The state 
was held liable and the claimant entitled 
to an award.—Weber, claimant v. State of 
New York, New York Court of Claims. 
February 28, 1945. 11 CCH NEGLIGENCE 
CAsEs 1079. 
Winston Spencer Ives, Arthur John Keeffe, for 
claimant. 
Nathaniel L. Goldstein, Atty. Gen., Arthur W. 


Mattson, Harold S. Coyne, Asst. Attys. Gen., for 
the state. 
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